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By-Law Relating to Withdrawal of Money by 
Pass Book Did Not Relieve Bank of Liability for 
Payment on Forged Withdrawals 


The plaintiff seeks to recover from the defendant, The 
National City Bank, hereinafter referred to as the “City 
Bank,” the sum of $5,190.71 plus interest, the alleged balance 
in his account in the Compound Interest Department of said 
bank. A second cause of action against the defendant, Queens 
County Savings Bank, hereinafter referred to as the “Queens 
Bank,” was discontinued at the opening of the trial. The City 
Bank impleaded the Queens ‘Bank and asserted a claim over 
against the latter bank, in the event that the City Bank is 
liable to the plaintiff. 

The plaintiff opened a lira account with a branch office of 
the defendant, City Bank, and signed a ledger card and signa- 
ture card. Later the plaintiff executed and delivered to his 
wife a power of attorney to exchange the lira to U. S. dollars 
and deposit the proceeds in dollars in a special account in his 
name, Rocco Commisso. The plaintiff's wife proceeded with 
said power of attorney to the branch of the City Bank, and 
without any further authority, signed her name to a temporary 
signature card and was given a white signature card and a 
white slip of paper, to have signed by the plaintiff. She re- 
turned the white slip of paper, a torn portion of which was 
thereupon pasted upon a ledger card, both containing the name 
“Rocco Commisso.” Plaintiff denies that these are his signa- 
tures. The lira account was closed, the converted dollars, 
$5,190.71, credited to plaintiff in a commercial interest depart- 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1363. 
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ment account, except the sum of $100 for which a check to his 
order was made, without, however, any apparent authority 
from him. This check was delivered to his wife. It bears the 
indorsement “Rocco Commisso,” which plaintiff denies is his 
signature, following which is the indorsement of his wife. 

Later, on two different occasions, she presented drafts for 
$90 and $100 respectively, purportedly signed by the plaintiff, 
which were also paid by the City Bank. The plaintiff denies 
signing either of these drafts. ‘The plaintiff’s wife then re- 
quested the defendant, Queens Bank, to transfer the moneys 
on deposit in the plaintiff’s account in the City Bank to a new 
account in the Queens Bank. The latter bank gave the plain- 
tiff’s wife two signature cards and a draft for the moneys on 
deposit with the City Bank to be signed by the plaintiff. She 
returned them to the Queens Bank with the purported signa- 
tures of the plaintiff, which he denies. The City (Bank paid 
the balance with interest amounting to $4,909.94, by a cash- 
ier’s check to the Queens Bank, which thereupon credited same 
to an account in plaintiff's name. Within a period of a year 
and a half thereafter the plaintiff’s wife withdrew the entire 
amount from the Queens Bank by means of forged withdrawal 
slips presented by her. 

The City Bank alleged as defenses: payment, payment 
within the terms of the agreement between said bank and the 
plaintiff on the opening of said account, and ratification of 
payment. 

The Queens Bank denied liability, claiming in effect that 
payment by it constituted it a holder in due course, and that 
the City Bank is estoped by its own negligence. 

The City Bank contends that despite the forgery of the 
withdrawal orders and draft by the plaintiff’s wife, neverthe- 
less the payments are valid against the plaintiff, because the 
defendant City Bank paid out the money against presentation 
of the original pass book. It relies mainly on the first sen- 
tence of Section 4 of its By-Laws, the entire section reading 
as follows: 

“Any payment to the person presenting the pass book shall 
be valid as against the depositor and a full and effectual re- 
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lease of the Bank as to such payment, unless the Bank shall 
have been previously notified in writing by the depositor that 
the pass book has been lost or stolen or has otherwise come 
wrongfully into the hands of a third person. Should the de- 
positor wish any other person to withdraw money, such per- 
son must present the pass book together with an order signed 
by the depositor, on a form similar to that printed on the last 
page of the pass book. A power of attorney may be filed with 
the bank authorizing a person other than the depositor to make 
withdrawals.” 

It was held that the defense of payment by the defendant, 
City Bank, could not be sustained. The defendant, City Bank, 
was obliged to use not alone due care and diligence but active 
vigilance in paying out the depositor’s money in order that 
depositor might be protected from fraud and forgery. The 
by-law providing that any payment to a person presenting 
the pass book should be valid as against the depositor but also 
providing that, should depositor wish any other person to with- 
draw the money, such person must present the pass book to- 


gether with an order signed by the depositor, did not preclude 

recovery by the depositor. The ambiguity in the by-law was 

resolved against the defendant, City Bank. The defendant, 

Queens Bank, was held not to be a holder for value and there- 

fore liable to the City Bank. Commisso v. National City Bank 

of New York, Supreme Court, 21 N. Y. Supp. (2d) 187. 
The opinion of the court reads as follows: 


Plaintiff urges that according to the very language of the by- 
law invoked, the defendant is clearly liable, and that in any event, the 
defendant did not prove the exercise of due diligence and care, as 
required by the authorities. Assuming that the rule as to the respon- 
sibility of savings banks for payments made upon forged drafts applies 
in the case of an account in a commercial bank as is here involved, and 
that plaintiff’s ignorance and inability to read and his unfamiliarity 
with the by-law in question cannot be availed of by him, it nevertheless 
appears to me that said Section “(4)” of the City Bank’s by-laws, 
when read in its entirety, does not help said defendant, by reason of 
its second sentence. While under the first sentence it provides that 
“any payment to the person presenting the pass book shall be valid 
as against the depositor and a full and effectual release of the Bank 
as to such payment,” yet I think this is clearly qualified by the second 
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sentence, which provides that “should the depositor wish any other 
person to withdraw money, such person must present the pass book 
together with an order signed by the depositor, . . .” The manda- 
tory requirement of this second sentence cannot have been intended to 
be utterly meaningless and inoperative, and a depositor reading this 
by-law in its entirety, is justified in the conclusion that unless the pass 
book “together with an order signed by the depositor” is presented, 
the bank will not pay. And in this case, the bank could not possibly 
have mistaken her for the depositor presenting his own pass book, for 
she was of a different sex. In this connection, the following language 
from Smith v. Brooklyn Savings Bank, 101 N. Y. 58, 62, 4 N. E. 123, 
124, 54 Am. Rep. 653, which authority appears to be controlling here, 
is particularly appropriate: “. . . If the bank were authorized to 
make payments to a stranger having possession of the pass book alone, 
the provision authorizing the bank also to make such payments to a 
stranger not only having possession of the pass book, but also of the 
depositor’s written order, would be useless and unmeaning.” Certainly, 
any ambiguity must be resolved against the bank. Taylor v. United 
States Casualty Co., 269 N. Y. 360, 364, 199 N. E. 620, 115 A. L. R. 
822. 

In any event, the City Bank was obligated to use not alone due 
care and diligence but active vigilance in paying out the plaintiff's 
moneys, in order that he might be protected from fraud, larceny and 
forgery. Kummel v. Germania Savings Bank, 127 N. Y. 488, 28 N. E. 
398, 13 L. R. A. '786, and cases therein cited, particularly Allen v. Wil- 
liamsburg Savings Bank, 69 N. Y. 314, criticizing Schoenwald v. Met- 
ropolitan Savings Bank, 57 N. Y. 418, upon which City Bank places 
much reliance. Reference has already been made to the loose method 
whereby said defendant sought to secure the “signature” of the plain- 
tiff. It has also been pointed out that there was no direct proof that 
exhibits B and F were ever actually and in fact compared with plain- 
tiff’s authentic signatures in the bank’s possession (Exs. G and Y). 
Reliance was placed on a course of doing business, which may or may 
not have been followed here. All subsequent comparisons of the with- 
drawal slips and the draft were made with these purported signatures 
of the plaintiff (Exs. B and F), furnished by his wife, a convicted 
forger. Furthermore, even the handwriting expert produced by the 
defendant, City Bank, in effect conceded that the withdrawal slips and 
final draft by which it paid out the moneys in the dollars account were 
forgeries. If he, their own witness, could discover this, could not 
their bank tellers and officers, who claim to have made the compari- 
sons, and who professed to have much experience with signatures, have 
discovered at least one of them? Upon the evidence in this record, I 
am constrained to hold that the City Bank has failed to sustain the 
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burden of proving its defense in this regard. Noah v. Bowery Savings 
Bank, 225 N. Y. 284, 122 N. E. 235. 

Nor can its third defense of ratification, based upon plaintiff’s 
pleading a second cause of action in its amended complaint against the 
defendant Queens Bank, be sustained. This cause of action was discon- 
tinued and withdrawn at the opening of the trial. It is as though it had 
not been asserted. The cause of action against the City Bank was at 
all times asserted and at no time relinquished. There was no ratifica- 
tion here. Schenck v. State Line Telephone Co., 238 N. Y. 308, 144 
N. E. 592, 35 A. L. R. 1149. In Fowler v. Bowery Savings Bank, 113 
N. Y. 450, 21 N. E. 172, 4 L. R. A. 145, 10 Am. St. Rep 479, cited by 
defendant, City Bank, a judgment had been recovered against one 
Flynn, and after unsuccessful efforts to collect, then the second suit 
was instituted against the bank, an altogether different situation from 
the instant case. 

In the light of the foregoing views, I will grant judgment to the 
plaintiff against the defendant, The National City Bank of New York, 
in the sum of $5,190.71 and interest. 

As to the claim of the City Bank against the Queens Bank, the 
case of Greenwich Bank of City of New York v. Chatham & Phenix 
National Bank of City of New York et ano., Supreme Court, Trial 
Term Part III, New York County, affirmed 221 App. Div. 857, 224 
N. Y. S. 811, affirmed 249 N. Y. 612, 164 N. E. 604, is clearly con- 
trolling. The Queens Bank was not a holder for value. In the first 
place, it followed the same loose method in attempting to procure the 
signature of the plaintiff, as already referred to. It then paid out to 
plaintiff’s wife, by steady and frequent withdrawals (Ex. S) in the 
form of 49 separate, concededly forged orders and drafts, the entire 
amount collected, nearly all of which was drawn out in less than a 
year. Plaintiff never saw the pass book of the Queens Bank, and 
indeed never knew there was such an account; thus he can in no wise 
be bound by its rules. Judgment over will therefore be granted in 
favor of the National City Bank of New York and against the Queens 
County Savings Bank in the sum of $4,909.94 and interest. Submit 
judgment on notice. 


BEER EY 


Subterfuge to Usury Law 


A court, in determining whether a transaction is usurious, 
will look beyond the mere form of the transaction to its 
substance. 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1564. 
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Plaintiff executed a note for $20,000 with interest at 6 per 
cent to a national bank as evidence of his outstanding indebt- 
edness to the bank at the time of the execution of the note. The 
note was secured by collateral consisting of various shares of 
stock owned by the plaintiff. As a prerequisite to subsequent 
renewals by the bank of the outstanding note, the plaintiff was 
required to execute his promissory note for $3,500 payable to 
the bank with 6 per cent interest. The proceeds of this note 
were not given to the plaintiff but were used to purchase a cer- 
tificate of deposit which did not bear interest and which was 
pledged to the bank as collateral on the $3,500 note. 

After the bank went into receivership, both notes of the 
plaintiff came into the possession of the receiver. The entire 
principal of the $20,000 note and interest at 6 per cent to the 
date of payment was collected by the receiver through the sale 
of collateral. The $3,500 note was later paid on the books of 
the receiver by offsetting the certificate of deposit against the 
note, with adjustments for interest. 


It was held that this arrangement of the bank which re- 
quired plaintiff to borrow $3,500, at 6 per cent interest, which 
he did not want or need and was not permitted to use by rea- 
son of being invested in a non-interest-bearing certificate of 
deposit, was merely a device and subterfuge to charge the 
plaintiff more than the legal rate of 6 per cent on the $20,000 
indebtedness of the bank, and accordingly resulted in a viola- 
tion of Section 86 Title 12 U. S. C. A. Under this section, 
plaintiff was allowed to recover all interest actually paid by 
him. However, the provision of the statute authorizing double 
recovery of interest from a national bank association which has 
received interest in excess of that allowed by state law did not 
authorize double recovery in this case since the bank was in 
receivership. 


The statute authorizing double recovery of interest from 
a national bank association is directed toward an association 
while engaged in business, for the purpose of preventing it 
from taking an advantage over its customers who come to bor- 
row money. It is designed not to reward the borrower but to 
penalize the association and its stockholders to prevent it from 
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charging usury on other loans. While the association is in 
receivership there is no interest of future borrowers to protect. 
Hershey v. Anderson, United States District Court, W. D. 
Kentucky, 32 Fed. Supp. 1019. In the opinion, the court 
said: 


This action was instituted by John F. Hershey to recover from the 
receiver of the National Bank of Kentucky approximately $8,000 with 
interest, being twice the amount of interest paid by Hershey to the 
receiver on a note executed to the National Bank of Kentucky prior 
to its going into receivership. It is brought under the provisions of 
Sections 5197 and 5198 of the Revised Statutes, which are Sections 85 
and 86 of Title 12 U. S. C. A. 

Section 85 of Title 12 U. S. C. A. provides in substance that a 
national banking association may receive and charge on any loan or 
discount interest at the rate allowed by the laws of the state where 
the bank is located. In Kentucky the statutory legal rate of interest 
is 6 per cent. Section 86 of Title 12 U. S. C. A. provides as follows: 
“The taking, receiving, reserving, or charging a rate of interest 
greater than is allowed by the preceding section, when knowingly done, 
shall be deemed a forfeiture of the entire interest which the note, bill, 
or other evidence of debt carries with it, or which has been agreed to 
be paid thereon. In case the greater rate of interest has been paid, 
the person by whom it has been paid, or his legal representatives, may 
recover back, in an action in the nature of an action of debt, twice the 
amount of the interest thus paid from the association taking or 
receiving the same: Provided, That such action is commenced within 
two years from the time the usurious transaction occurred. (R. S. 
§ 5198.)” 

It is the plaintiff’s contention that this arrangement of the bank 
which required him to borrow $3,500, at 6 per cent interest, was merely 
a device and subterfuge to charge the plaintiff more than the legal 
rate of 6 per cent on the $20,000 indebtedness of the bank, and accord- 
ingly resulted in a violation of Section 86 Title 12 U. S. C. A., and 
upon being paid to the receiver at a later time entitled the plaintiff to 
recover from the receiver twice the amount of the interest thus paid. 
The defendant contends that even if the transactions referred to are 
construed as charging an illegal rate of interest, yet no cause of action 
exists against the receiver in that the statute gives such a right of 
action against “the association taking or receiving the same,” and 
does not give it against the receiver of such an association. The de- 
fendant further insists that even though the statutes should be con- 
strued as giving a right of action against the receiver, yet it is appli- 
cable only in cases where the receiver knowingly received the illegal 
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interest, and that the term “knowingly” should be construed as mean- 
ing actual knowledge instead of implied or constructive knowledge, 
The defendant further contends that even though a cause of action 
exists against the receiver, and the receiver is legally charged with 
knowledge of all the facts pertaining to the making of the loan, even 
though no actual knowledge is proven, yet the plaintiff’s recovery is 
limited to the interest collected by the receiver at the illegal rate. 

Although the defendant does not concede that the transactions 
between the plaintiff and the bank involving the purchase of the non- 
interest-bearing certificate of deposit constituted an usurious trans- 
action yet no serious effort is made to defend plaintiff’s charge that the 
transaction was in substance a violation of the statute. It is well set- 
tled that the court will consider the substance of the transaction rather 
than the form in which it is presented, and if it is in substance a 
receiving or contracting for the receiving of usurious interest for a 
loan of money, the parties are subject to the statutory consequences 
no matter what device they may have employed to conceal the true 
character of their dealings. Hurt v. Crystal Ice & Cold Storage Co., 
215 Ky. 739, 286 S. W. 1055. Considering the transaction in its real 
light it seems rather plain that it was a device on the part of the bank 
to collect from the borrower on the $20,000 loan outstanding more 
than the 6 per cent interest allowed by the law. Since the transaction 
was a usurious one it comes within the provisions of the statute and 
forfeits the entire interest which the note carried with it and which 
the plaintiff had agreed to pay. Brown v. Marion National Bank, 
169 U. S. 416, 18 S. Ct. 390, 42 L. Ed. 801; National Bank of Dain- 
gerfield v. Ragland, 181 U. S. 45, 21 S. Ct. 536, 45 L. Ed. 738; Lindon 
v. Morgan County National Bank, 275 Ky. 556, 122 S. W. 2d 126. 
This is true even though the original note has been renewed by the 
maker. Moss v. First National Bank of Horse Cave’s Receiver, 251 
Ky. 390, 65 S. W. 2d 88; Williams v. Eagle Bank, 172 Ky. 541, 189 
S. W. 883. The plaintiff is accordingly entitled to recover of the 
defendant the amount of interest retained by the defendant from the 
proceeds of the sale of the collateral in January, 1935, in the amount 
of $3,997.42, with interest from date of payment. 

The question still remains whether the plaintiff is limited to this 
recovery, or is entitled to recover “twice the amount of the interest 
thus paid from the association taking or receiving the same” as pro- 
vided by the statute. The defendant contends that the phrase “the 
association taking or receiving the same” does not include the receiver 
of the association; that the statute is plain and unambiguous, and the 
court has no power to enlarge its terms by judicial construction or 
judicial legislation. 


The plaintiff contends that the appointment of a receiver for an 
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insolvent national bank does not dissolve the corporate existence, 
which view is supported by the authorities. Rosenblatt v. Johnston, 
Receiver, 104 U. S. 462, 26 L. Ed. 832; McNulta v. Lockridge, 141 
U. S. 327, 12 S. Ct. 11, 35 L. Ed. 796; Chemical National Bank of 
Chicago v. Hartford Deposit Bank, 161 U. S. 1, 16 S. Ct. 439, 40 
L. Ed. 595. It is also true that although the receiver is an officer of 
the United States Government rather than an agent of the corpora- 
tion, as are its officers and employees (see United States v. Weitzel, 
246 U. S. 533, 38 S. Ct. 381, 62 L. Ed. 872), yet the receiver acts on 
behalf of the bank for the purpose of liquidating its affairs, and his 
acts in carrying out the liquidation are the acts of the corporation by 
reason of the relationship imposed by law, regardless of the term used 
to designate that relationship. Cowdrey v. Galveston, etc., R. R. Co., 
93 U. S. 352, 23 L. Ed. 950; Bereth v. Sparks, 7 Cir., 51 F. 2d 441, 
80 A. L. R. 909. If we adopt a strict and literal construction of the 
statute, as contended for by the plaintiff, “the association” in the pres- 
ent case received the interest which it had no right to collect. The 
funds of the association have been increased to that extent for the 
benefit of its creditors and stockholders; it is immaterial whether it 
was received through the medium of its president, cashier, teller, or its 
receiver. But in the court’s opinion the question is more than a literal 
reading of the words of the statute. The status of a national banking 
association while engaged in the banking business is radically 
different from its status while in the hands of a receiver, al- 
though its corporate existence still exists. In the first instance 
it is a going concern, operating for the purpose of making 
money for its stockholders; in the second instance its business activi- 
ties have ceased and it is being liquidated for the benefit of its credi- 
tors. The statute is evidently directed towards the association while 
engaged in business for the purpose of preventing it from taking an 
advantage over its customers who come to borrow money. The provi- 
sion allowing double recovery was not to reward the borrower, but to 
penalize the association and its stockholders in order to prevent it 
from charging usury on other loans. The borrower is fully protected 
by the first sentence of Section 86 which permits him to recover all 
interest actually paid by him. The interest of future borrowers is the 
interest served by the imposition of the penalty, contained in the 
second sentence of Section 86. While the association is in receivership 
there is no interest of future borrowers to protect. If the penalty is 
imposed against the receiver, it is not paid by the stockholders against 
whom it is directed, but will be paid by the creditors, who are the very 
persons for whose benefit the receivership was imposed. Neither the 
creditors nor their representatives had anything to do with the making 
of the contract calling for usurious interest, nor did they have any 
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control over the receiver’s action in taking the interest. To construe 
the statute as contended for by the plaintiff would be to unjustly enrich 
the plaintiff at the expense of creditors innocent of the wrongdoing 
complained of by the plaintiff. A penal statute is not to be so con- 
strued as to bring about such an anomalous result unless the legislative 
intent to accomplish that result is clearly indicated. The court finds 
no such indication from the general wording of the statute under con- 
sideration, which deals generally with national banking associations 
while engaged in business. The plaintiff is given full relief by the 
recovery of the illegal interest retained by the receiver with interest 
from the date of retention. His claim for double recovery is denied. 

This ruling makes it unnecessary to pass upon the other defenses 
made by the defendant. 


REECE 


Indorser’s Liability to Collecting Bank 


Christopher & Company had checking accounts in the First 
National Bank and the Fidelity National Bank & Trust Com- 
pany of Kansas City, Missouri, where it was engaged in the 
grain commission business. One Manning as chief clerk of the 
Grain Department of the firm was in charge of the grain ac- 
counts. It was his duty to see that customers of the firm who 
shipped grain to it were paid. When a shipment was received 
from a customer, Manning would requisition from the cashier 
of the firm a check payable to the customer for the amount due 
him. The check would be drawn by the firm upon one of the 
banks in which it had an account or a cashier’s check would be 
purchased by the firm from one of those banks. The check 
would then be delivered to Manning to be remitted to the cus- 
tomer to whom it was payable. 

During the year 1930, among the checks requisitioned by 
Manning and delivered to him by his employer were the eight 
checks in suit which aggregated $4,574.02. All of them were 
payable to customers of the firm. Three were drawn on the 
First National Bank, two upon the Fidelity National Bank & 
Trust Company, and three were cashier’s checks of the First 
National Bank. The firm was not, at the time the checks were 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §702. 
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jssued, indebted to the persons to whom the checks were pay- 
able and Manning did not procure the checks for the benefit 
of such persons but with the intention of forging their indorse- 
ments and cashing the checks in furtherance of a scheme which 
he had devised and was carrying on for the purpose of obtain- 
ing money for himself. He made false entries in the books 
to cover his defalcations. He forged the indorsements of the 
payees of the checks and cashed each of them at the B. & B. 
Pharmacy, a drug store owned and operated by L. H. Borser- 
ine, Jr. Manning was a frequenter of this drug store and was 
well known to Borserine, who had, at Manning’s request, 
cashed many of the customers’ checks drawn by the firm. 


Borserine had an account with the Merchants Bank of 
Kansas City. He indorsed each of the checks “B. & B. Phar- 
macy, L. H. Borserine, Jr.,”’ and received either cash or credit 
for them from that bank, which in turn indorsed them and put 
them through the Kansas City Clearing House, and thus re- 
ceived credit for them from the banks upon which they were 
drawn. The drawee banks then charged the checks (except 
cashier’s checks) to the account of Christopher & Company, 
stamped the checks “paid,” and returned them to the firm. 

In January, 1931, the firm first discovered that Manning 
had forged the indorsements of the payees of the checks and 
had appropriated the proceeds. It then demanded of the 
drawee banks the amount of the checks. These banks de- 
manded that the Merchants Bank restore to them the funds 
represented by the checks as required by a rule of the Clearing 
House. 

Suits were commenced by Christopher & Company against 
the banks on which the checks were drawn, and they demanded 
the Merchants Bank defend the suits and indemnify them 
against loss. The Merchants Bank was insured by the Mary- 
land Casualty Company against loss from paying checks bear- 
ing forged indorsements. After notifying Borserine of the 
alleged forgeries of the payee indorsements by Manning, the 
Merchants Bank demanded that the Casualty Company take 
over the defense of the suits brought by Christopher & Com- 
pany against the drawee banks and protect the Merchants 
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Bank from loss. ‘The Casualty Company complied. In order 
to secure a discharge of the liability of the drawee banks and 
the Merchants Bank and a dismissal of the suits, the Casualty 
Company, in January, 1935, paid to Christopher & Company 
$3,651 in full settlement. On February 10, 1939, it brought 
this suit against Borserine, upon his indorsements of the 
checks, to recover the amount which it had paid Christopher & 
Company, claiming that it (the Casualty Company) had by 
equitable subrogation become the owner of the checks and had 
succeeded to all of the rights of the Merchants Bank against 
Borserine as an indorser of the checks, to the extent of the 
Casualty Company’s payment to Christopher & Company. 

The court found that Christopher & Company was not 
guilty of any negligence which would relieve the drawee banks 
of their liability arising from the fact that they accepted the 
checks bearing forged indorsements of the payees. The Mer- 
chants Bank, which received credit for the checks from the 
drawee banks, under its warranty, was obligated to the drawee 
banks, and Borserine, the original acceptor under his indorse- 
ment, was obligated to the Merchants Bank. The Casualty 
Company therefore was subrogated to all the rights and reme- 
dies that the Merchants Bank had against Borserine under his 
indorsement and was therefore entitled to recover from Bor- 
serine. Borserine v. Maryland Casualty Company, United 
States Circuit Court of Appeals, Eighth Circuit, 112 Fed. 
Rep. (2d) 409. The following paragraphs are quoted from 
the court’s opinion: 

Before considering the legal aspects of the case, it may be helpful 
to summarize the practical aspects of it. Christopher & Company 
issued these checks in the ordinary course of its business upon the 
representation of Manning, a trusted employee, that the payees were 
entitled to the checks. Borserine, at his own risk, cashed these checks 
for Manning in reliance upon Manning’s honesty and in the belief that 
the payees had endorsed the checks. When Borserine endorsed the 
checks he guaranteed that the payee endorsements were genuine and 
in effect undertook to pay the checks himself if they were not genuine. 
The Merchants Bank, in accepting the checks from Borserine and 
giving him cash or credit, did so in reliance upon his endorsements. 
The drawee banks paid the checks: in reliance upon the guaranty of 
the Merchants Bank that the payee endorsements upon the checks 
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were genuine and upon its implied undertaking to refund the proceeds 
if they were not. The Casualty Company was a stranger to all par- 
ties connected with the checks except the Merchants Bank. It owed 
them no duty and was under obligation to none of them. Its under- 
‘ taking under its bond to the Merchants Bank was to protect and in- 
demnify that bank against losses from paying such checks as those 
in suit. 

Since the right of the plaintiff to maintain this suit is not based 
upon an assignment of these checks, but upon equitable subrogation, 
§ 41 (1), Title 28 U. S. C., 28 U. S.C. A. § 41 (1), does not apply.’ 

The contention of Borserine that the Casualty Company has no 
equitable right of subrogation is based upon three grounds: (1) that 
it paid its own primary obligation to the insured; (2) that the equities 
are equal; and (3) that it seeks subrogation on part payment. 

An insurer, upon paying a loss, is subrogated to the insured’s right 
of action against any other person responsible for the loss. The right 
of the insurer against such other person arises out of the nature of the 
contract of insurance as a contract of indemnity, is derived from the 
insured, and at common law was to be enforced in his name. Subroga- 
tion is a normal incident of indemnity insurance.” 

The Casualty Company does not seek subrogation upon partial 
payment. The fact that it settled with Christopher & Company for 
less than the face value of the checks is immaterial. It discharged its 


1 New Orleans v. Gaines’s Administrator (City of New Orleans v. Whitney), 
138 U. S. 595, 605, 11 S. Ct. 428, 34 L. Ed. 1102; Farmers’ Bank v. Hayes, 6 Cir., 
58 F. 2d 34, 37; Claiborne Parish School Board v. Fidelity & Deposit Co. of Mary- 
land, 5 Cir., 40 F. 2d 577, 578; American Surety Co. of New York v. Lewis State 
Bank, 5 Cir., 58 F. 2d 559, 560; Fidelity & Deposit Co. of Maryland v. Farmers’ 
Bank, 8 Cir., 44 F. 2d 11, 15; Staples v. Central Surety & Insurance Corp., 10 Cir., 
62 F. 2d 650, 652; United States F. & G. Co. v. City of Asheville, 4 Cir., 85 F. 2d 
966, 971, 972. 


2St. Louis, Iron Mountain & Southern Ry. Co. v. Commercial Union Ins. Co., 
139 U. S. 223, 235, 11 S. Ct. 554, 35 L. Ed. 154; Aetna Casualty & Surety Co. v. 
Phoenix National Bank & Trust Co., 285 U. S. 209, 214, 52 S. Ct. 329, 76 L. Ed. 709; 
Standard Marine Ins. Co., Ltd. v. Scottish Metropolitan Assurance Co., Ltd. 283 
U. S. 284, 287, 51 S. Ct. 371, 75 L. Ed. 1037; United States v. American Tobacco 
Co., 166 U. S. 468, 474, 17 S. Ct. 619, 41 L. Ed. 1081; Hall & Long v. Nashville & 
C. R. Co., 13 Wall. 367, 20 L. Ed. 594; Aetna Life Ins. Co. v. Moses, 287 U. S. 530, 
541, 542, 53 S. Ct. 231, 77 L. Ed. 477, 88 A. L. R. 647. “An insurer required by con- 
tract to indemnify the insured for any loss suffered is entitled to be subrogated to 
any legal right belonging to the insured at the time of loss by virtue of which he 
might have compelled another to make compensation in whole or in part for such 
loss.” Vance on Insurance, 2d Ed., page 668. The right of an insurer to subroga- 
tion is recognized in Missouri. Foster v. Missouri Pac. Ry. Co., 143 Mo. App. 547, 
128 S. W. 36; Iowa State Ins. Co. v. Missouri Southern R. Co., 223 Mo. App. 148, 
9S. W. 2d 255; National Fire Ins. Co. v. Maddox, 224 Mo. App. 90, 20 S. W. 2d 
705; United States F. & G. Co. v. Goodson, 227 Mo. App. 456, 54 S. W. 2d 754; 
Subscribers v. Kansas City Public Service Co., 230 Mo. App. 468, 91 S. W. 2d 227, 
231. Compare Loewenstein v. Queen Ins. Co., 227 Mo. 100, 127 S. W. 72; Plate Glass 
Underwriters’ Mut. Ins. Co. v. Ridgewood Realty Co., 219 Mo. App. 186, 269 S. W. 
659; McKenzie v. Missouri Stables, Inc., 225 Mo. App. 64, 34 S. W. 2d 136; Royal 
Indemnity Co. v. Poplar Bluff Trust Co., 223 Mo. App. 908, 20 S. W. 2d 971. 
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liability and that of the Merchants Bank to the drawee banks in full, 
and that constituted full payment.* The rule against subrogation on 
partial payment of a debt is for the benefit of the creditor, and when 
his debt is satisfied the rule may not be invoked. Standard Surety & 
Cas. Co. v. Standard Acc. Ins. Co., 8 Cir., 104 F. 2d 492, 497. 

We think that whatever rights and remedies the Merchants Bank 
had against Borserine under his endorsements of these checks the Cas- 
ualty Company was entitled to enforce by right of subrogation, to the 
extent of what it had paid. 

It is the rule in Missouri and elsewhere that one who obtains pos- 
session of a check upon an unauthorized or a forged endorsement of 
the payee’s signature and collects the amount of the check from the 
drawee is liable for the proceeds to the owner of the check, notwith- 
standing the fact that they were paid to the person from whom the 
check was obtained.* 

It is also the rule in Missouri and elsewhere that a bank may not 
charge to the account of a depositor a check upon which the endorse- 
ment of the payee has been forged, and that if it does so the depositor 
may compel restitution,” unless the bank has been misled by some 
negligence or other fault of the depositor, which will estop him from 
questioning the validity of the charge made against his account.® 

By the law of Missouri, a forged endorsement of a payee’s name is 


declared to be wholly inoperative (§ 2652, R. S. Mo. 1929, Mo. St. 
Ann. § 2652, p. 655), and a subsequent bona fide holder for value with- 


out notice of the forgery would acquire no title to the instrument, no 


3 Southern Surety Co. v. Braley, 8 Cir., 64 F. 2d 893, 896; United States v. Na- 
tional Surety Co., 254 U. S. 73, 76, 41 S. Ct. 29, 65 L. Ed. 143; Piedmont Coal Co. 
v. Hustead, 3 Cir., 294 F. 247, 252, 32 A. L. R. 556; Glades County v. Detroit Fidel- 
ity & Surety Co., 5 Cir., 57 F. 2d 449, 451, 452. 


4 Kansas City Casualty Co. v. Wesport Ave. Bank, 191 Mo. App. 287, 177 S. W. 
1092; Strong v. Commonwealth Trust Co., Mo. App., 199 S. W. 1034; Strong v. 
Missouri-Lincoln Trust Co., Mo. App., 263 S. W. 1038; Good Roads Machinery Co. 
v. Broadway Bank, Mo. App., 267 S. W. 40; Leather Manufacturers’ Bank v. Mer- 
chants’ Bank, 128 U. S. 26, 34, 9 S. Ct. 3, 32 L. Ed. 342; California Stucco Co. of 
Washington v. Marine Nat. Bank, 148 Wash. 341, 268 P. 891, 67 A. L. R. 1531 and 
cases referred to in note; Merchants’ Bank v. National Capital Press, 53 App. D. C. 
59, 288 F. 265, 31 A. L. R. 1066 and cases referred to in note; Railroad Building 
Loan & Savings Ass’n v. Bankers’ Mortgage Co., 142 Kan. 564, 51 P. 2d 61, 102 
A. L. R. 140 and cases in note. 


5 Merchants’ Bank v. Prudential Ins. Co., 110 Mo. App. 62, 84 S. W. 101; Union 
Biscuit Co. v. Springfield Grocer Co., 143 Mo. App. 300, 126 S. W. 996, 998; State 
v. Globe Indemnity Co., 222 Mo. App. 918, 9 S. W. 668, 669; American Sash & Door 
Co. v. Commerce Trust Co., 332 Mo. 98, 56 S. W. 2d 1034; Scott v. First Nat. Bank, 
343 Mo. 77, 119 S. W. 2d 929, 936-938; First National Bank v. Whitman, 94 U. S. 
343, 347, 24 L. Ed. 229; Leather Manufacturers’ Bank v. Merchants’ Bank, 128 
U. S. 26, 34, 35, 9 S. Ct. 3, 32 L. Ed. 342; United States v. Guaranty Trust Co., 293 
U. S. 340, 345, 55 S. Ct. 221, 79 L. Ed. 415, 95 A. L. R. 651. 


6 American Sash & Door Co. v. Commerce Trust Co., 332 Mo. 98, 56 S. W. 2d 
1034; Scott v. First Nat. Bank, 343 Mo. 77, 119 S. W. 2d 929, 936-938; 7 Am, Jur. 
page 426, § 589, and cases cited. 
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right to enforce payment, and no right to the proceeds." Payment of 
money by the drawee bank to the holder of such a check is not pay- 
ment of the check and “in law the check remains unpaid.” First Nat. 
Bank v. Whitman, 94 U. S. 343, 347, 24 L. Ed. 229; Leather Manu- 
facturers’ Bank v. Merchants’ Bank, 128 U. S. 26, 34, 9 S. Ct. 3, 32 
L. Ed. 342; Union Biscuit Co. v. Springfield Grocer Co., 143 Mo. App. 
300, 126 S. W. 996. 

Under the Negotiable Instruments Law of Missouri, an endorser 
of a check without qualification warrants to all subsequent holders 
that the instrument is genuine and in all respects what it purports to 
be, that he has good title to it, that all prior parties had capacity to 
contract, and that the instrument is at the time of his endorsement 
valid and subsisting, and he engages that on due presentment it will 
be paid, and that if it is not paid he will pay the amount thereof to the 
holder or to any subsequent endorser who may be compelled to pay it. 
§ 2694, R. S. Mo. 1929, Mo. St. Ann. § 2694, p. 688. 

Each endorser of the checks in suit became liable to subsequent 
endorsers under his or its warranties and engagements.® 

There can be no doubt then that the Merchants Bank, under its 
warranty, was obligated to the drawee banks, and that Borserine, 
under his endorsement, was obligated to it. 

But Borserine contends that Christopher & Company had, by its 
negligence and its election to proceed against Manning’s surety, re- 
leased the drawee banks from liability. We shall assume, without decid- 
ing, that Borserine might assert as a defense that the drawee banks were 
not liable, because of the negligence of Christopher & Company. 

The trial court determined that Christopher & Company was not 
guilty of any negligence which would relieve the drawee banks of their 
liability. That finding, unless clearly erroneous, is binding on this 
court. Rule 52 (a) of the Rules of Civil Procedure, 28 U.S. C. A. 
following section 723c. We think it is not erroneous.® 


7 United States v. Guaranty Trust Co., 293 U. S. 340, 345, 55 S. Ct. 221, 79 L. Ed. 
415, 95 A. L. R. 651; American Sash & Door Co. v. Commerce Trust Co., 332 Mo. 
98, 56 S. W. 2d 1034, 1040; First National Bank v. Produce Exchange Bank, 338 Mo. 
91, 89 S. W. 2d 33, 37; Equitable Life Assur. Soc. v. National Bank of Commerce, 
Mo. App., 181 S. W. 1176, 1182; Little v. Remley, Mo. App., 101 S. W. 2d 505, 507; 
Globe Indemnity Co. v. First Nat. Bank, Mo. App., 133 S. W. 2d 1066, 1071, 1072; 
Merchants’ Bank v. Prudential Ins. Co., 110 Mo. App. 62, 84 S. W. 101; Home Ins. 
Co. v. Mercantile Trust Co., 219 Mo. App. 645, 284 S. W. 834, 836. 

8 Hunt v. Sanders, 288 Mo. 337, 232 S. W. 456, 458; Eaves v. Keeton, 196 Mo. 
App. 424, 193 S. W. 629, 631; In re Ziegenhein, Mo. App., 187 S. W. 893, 895; 
Home Ins. Co. v. Mercantile Trust Co., 219 Mo. App. 645, 284 S. W. 834, 836; First 
Nat. Bank v. Produce Exchange Bank, 338 Mo. 91, 89 S. W. 2d 33, 37, 38. 


9See and compare American Sash & Door Co. v. Commerce Trust Co., 332 
Mo. 98, 56 S. W. 2d 1034, 1038-1040; Shipman v. Bank of State, 126 N. Y. 318, 
27 N. E. 371, 12 L. R. A. 791, 796, 22 Am. St. Rep. 821; John G. Paton Co. v. Guar- 
anty Trust Co. of New York, 227 App. Div. 545, 238 N. Y. S. 362, 365, 366; Defiance 
Lumber Co. v. Bank of California, 180 Wash. 533, 41 P. 2d 135, 99 A. L. R. 426 
and cases cited in note. 
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There is, we think, no basis for believing that, even if the drawee 
banks could have successfully defended against the claim of Christo- 
pher & Company upon the ground that it elected to pursue an incon- 
sistent remedy by demanding reimbursement from the surety of Man- 
ning, such defense was available to the Merchants Bank or its insurer, 
The rule in, Missouri is apparently to the contrary.’° 
"While the court below eliminated the defense based upon election 
of remedies, it invited Borserine, upon the trial, to prove, if he could, 
that Christopher & Company had been paid the amount of these checks 
by Manning’s surety. No evidence that Manning or his surety had 
paid anything on account of the checks in suit was introduced. The 
doctrine of election of remedies was exhaustively discussed by Judge 
Booth in Henderson Tire & Rubber Co. v. Gregory, 8 Cir., 16 F. 2d 
589, 593, 49 A. L. R. 1503. He pointed out that, “The pursuit of a 
supposed, but non-existent, remedy does not constitute an election.” 
The Missouri cases upon which Borserine relies’ indicate that where 
one has two inconsistent remedies and pursues one to a successful con- 
clusion, he may not avail himself of the other and thus procure double 
satisfaction for the same loss. They are not authority for the con- 
tention that the unsuccessful demand made by Christopher & Company 
upon the surety of Manning discharged the drawee banks, the Mer- 
chants Bank, or Borserine from liability. We think that the court 


below did not err in eliminating so much of Borserine’s defense as was 
based upon the assertion that the mere demand of Christopher & Com- 
pany upon Manning and his surety released the drawee banks, nor in 
holding that the Casualty Company paid a loss that it was legally 
obligated to pay. 

There remains for consideration the question of limitations and 
laches. 


“An action upon any writing . . . for the payment of money or 
property” must be commenced in Missouri within ten years. § 861, 
R. S. Mo. 1929, Mo. St. Ann. § 861, p. 1139. “All actions upon con- 
tracts, obligations or liabilities, express or implied, except those men- 
tioned in section 861,” must be commenced within five years. § 862, 
R. S. Mo. 1929, Mo. St. Ann. § 862, p. 1143. There is persuasive 
authority that in Missouri a suit upon an endorsement of a check is 
an action upon a writing for the payment of money. Home Ins Co. v. 
Mercantile Trust Co., 219 Mo. App. 645, 284 S. W. 834. The Cas- 
valty Company, as has already been pointed out, seeks to enforce the 


10 First National Bank v. Produce Exchange Bank, 338 Mo. 91, 89 S. W. 2d 33, 
38; Strong v. Missouri-Lincoln Trust Co., Mo. App., 263 S. W. 1038, 1045. Compare 
Shipman v. Bank of State, 126 N. Y. 318, 27 N. E. 371, 12 L. R. A. 791, 22 Am. St. 
Rep. 821. 


11 United States F. & G. Co. v. Fidelity Nat. Bank & Trust Co., 232 Mo. App. 
412, 109 S. W. 2d 47; No Dust O Co. v. Home Trust Co., Mo. App., 46 S. W. 2d 203. 
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rights and remedies of its insured against Borserine under his endorse- 
ments. The endorsements were writings. The terms of the contracts 
of endorsement are defined by the laws of Missouri. Borserine’s en- 
gagements, evidenced by his endorsements, were to pay money if the 
payee endorsements were not genuine. The suit by the Casualty Com- 
pany was commenced within ten years. If the Merchants Bank could 
have maintained a suit against Borserine upon his endorsements, we 
think the Casualty Company could maintain such a suit. It had suc- 
ceeded to the rights of its insured. 

While the federal courts sitting in equity are not bound by state 
statutes of limitation in dealing with alleged stale claims, they are 
ordinarily guided by them and will apply them unless there are unusual 
or extraordinary circumstances which require the application of a 
different rule in furtherance of justice.’* Mere delay does not con- 
stitute laches.7? 

Our conclusion is that the judgment appealed from was right. It 
is affirmed. 





















12 Johnson v. Umsted, 8 Cir., 64 F. 2d 316, 323, 324; Benedict v. City of New 
York, 250 U. S. 321, 327, 39 S. Ct. 476, 63 L. Ed. 1005; Percy v. Cockrill, 8 Cir., 
53 F. 872, 876; Kelley v. Boettcher, 8 Cir., 85 F. 55, 62; Cooper v. Hill, 8 Cir., 94 F. 
582, 589, 590; Johnson v. White, 8 Cir., 39 F. 2d 793, 798; Early v. City of Helena, 
8 Cir., 87 F. 2d 831, 832; Fretwell v. Gillette Safety Razor Co., 4 Cir., 106 F. 2d 
728, 730. 

13 Des Moines Terminal Co. v. Des Moines Union R. Co., 8 Cir., 52 F. 2d 616, 
630; Johnson v. Umsted, 8 Cir., 64 F. 2d 316, 323; Townsend v. Vanderwerker, 160 
U. S. 171, 186, 16 S, Ct. 258, 40 L. Ed. 383; Leonard v. Gage, 4 Cir., 94 F. 2d 19, 25; 
Missouri Public Service Corp. v. Fairbanks, Morse & Co., 8 Cir., 95 F. 2d 1, 4. 
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Liability of Surety on Bankers’ Blanket Bond 


A casualty company by its Bankers’ Blanket Bond agreed 
to indemnify a bank and hold it harmless from and against 
any loss of money sustained by it through any dishonest act of 
any of the employees, wherever committed and whether com- 
mitted directly or by collusion with others. It appeared that 
the president of the bank, who was also a County treasurer, 
manipulated the County’s funds on deposit at the bank. As a 
result of losses incurred from this fraudulent manipulation, 
the County made claims against the bank. A suit was then 
brought to enforce these claims, and the matter was finally 



















NOTE—For simiiar decisions see Banking Law Journal Digest (Fifth 
Edition) §716. 
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settled. Thereafter the bank brought suit on the bond for the 
losses so suffered. 

It was held that the payment of the legal liability caused 
by the dishonest act of the president as an employee of the 
bank was a loss of money to the same practical effect as it 
would be if the president actually took money out of the till. 
Consequently the contention of the casualty company that the 
bond covered only the loss of physical property and not a loss 
by reason of claim by a depositor could not prevail. Hooker y. 
New Amsterdam Casualty Company, United States District 


Court, W. D. Kentucky, 33 Fed. Supp. 672. In its opinion, 
the court wrote: 


Defendant’s contention that the bond covers only the loss of physi- 
cal property, such as silver and currency in specie, and not a loss by 
reason of a claim by a depositor, is not well taken. ‘The contract 
should be construed according to the intention of the parties to it. 
Johnson v. Stumbo, 277 Ky. 301, 126 S. W. 2d 165; Myers Bros. v, 
Hager, 266 Ky. 3, 98 S. W. 2d 36. The evident purpose of the par- 
ties was to protect the bank against “‘any” loss of money by reason 
of the dishonest acts of its employees. ‘The payment of a legal lia- 
bility caused by the dishonest act of the employee is a “loss of money” 
to the same practical effect as it would be if the employee actually 
took the money out of the till. Defendant’s contention that the loss 
was not sustained while the bond was in effect, because the actual pay- 
ment was not made until after the bond expired is too technical to 
receive much consideration. The dishonest acts causing the ultimate 
payment of the liability took place while the bond was in effect. The 
liability was incurred at that time; the loss, when paid, relates back 
to the date of liability. 

Defendant’s remaining contention presents a more serious question. 
If the bank negotiated and paid a compromise settlement when no lia- 
bility actually existed, there is no liability under the indemnity bond. 
American Surety Co. v. Ballman, C. C., 104 F. 634. Defendant con- 
tends there was no liability on the part of the bank to McCracken 
County, in that Utterback was acting as Treasurer of McCracken 
County and not as the President of the Bank when he did the acts in 
question and the Bank was not charged with notice of the fraudulent 
acts when it dealt with Utterback, although Utterback at the same 
time was acting as President of the Bank. It is settled in Kentucky 
that if a bank accepts a deposit of fiduciary funds in the individual 
account of the fiduciary, with knowledge that the funds are fiduciary 
funds and permits the funds thereafter to be applied to the individ- 
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ual’s own purposes, the bank is liable to the beneficiary for the loss sus- 
tained. Taylor v. Harris’ Adm’r, 164 Ky. 654, 176 S. W. 168; Farm- 
ers’ & Traders’ Bank of Shelbyville v. Fidelity & Deposit Co. of Md., 
108 Ky. 384, 56 S. W. 671; Mitchell v. First National Bank, 203 Ky. 
770, 263 S. W. 15. Under this rule and its logical extension, the 
Bank would be liable to McCracken County for the losses in question, 
if the Bank had notice or was charged with notice of Utterback’s 
fraudulent acts, while acting both as Treasurer of McCracken County 
and as President of the Bank. 

The rule is well settled that the principal is bound by the knowl- 
edge of his agent acquired in the course of the principal’s business and 
while acting within the scope of his authority. 

An exception to the general rule arises in case of such conduct of 
the agent as raises a clear presumption that he would not communicate 
the fact in controversy, as where the agent acts for himself in his own 
interest and adversely to that of the principal. Where an officer of a 
bank is guilty of fraud, the bank is not as a general rule chargeable 
with notice of facts connected with the fraudulent transaction and 
which for that reason would probably have been concealed by the 
officer. American National Bank v. Miller, 229 U. S. 517, 33 S. Ct. 
883, 57 L. Ed. 1810; Ohio Valley Banking & Trust Co. v. Citizens’ 
National Bank, 173 Ky. 640, 191 S. W. 433. However, where a bank 
officer in a particular transaction (1) alone represents the bank, or 
(2) the corporation benefits by the transaction, or (3) the officer of 
the bank instead of merely dealing with the bank, the bank is charge- 
able with knowledge of the officer’s fraud in the transaction. Schneider 
v. Thompson, 8 Cir., 58 F. 2d 94; Bosworth v. Maryland Casualty 
Co., 7 Cir., 74 F. 2d 519; Munroe v. Harriman et al., 2 Cir., 85 F. 2d 
493, 111 A. L. R. 657. Curtis, Collins and Holbrook Co. v. United 
States, 262 U. S. 215, 48 S. Ct. 570, 67 L. Ed. 956. Each of these 
cases specifically refers to the decision in American National Bank v. 
Miller, supra, relied on by defendant, and holds it not applicable to 
the particular facts in its case. ‘The Ohio Valley Banking & Trust Co. 
case, Ky., supra, recognizes the distinction. 

In the present case the actions of Utterback, in so far as the Court 
is advised by the allegations before it, seem to bring the case within 
the rule stated by the case of Schneider v. Thompson, supra, and the 
others cited to the same effect, with the result that the bank is charged 
with notice of Utterback’s fraudulent transactions which caused the 
loss to McCracken County. The resulting liability against the bank 
is covered by the bond sued on. 

Defendant further contends that the claim of the plaintiff for court 
costs, expenses and attorneys’ fees in the amount of $37,302.22 ex- 
pended by it in defending the action by McCracken County against 
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the bank is not covered by the bond, even though the amount paid in 
compromise is covered by the bond. It has moved that allegations 
concerning this expense item be stricken from the petition. Although 
the bond does not specifically refer to these items of expense, yet it 
provides that the defendant “agrees to indemnify the Insured and hold 
it harmless from and against any loss, etc.” ‘These words are broad 
enough to include the expenses of the kind in question if incurred in 
good faith and in reasonable amounts. Second National Bank, etc., y. 
United States Fidelity & Guaranty Co., 4 Cir., 266 F. 489. See state- 
ment of rule in 14 R. C. L. 59, “Indemnity,” and in 31 C. J. 486, 
“Indemnity.” The present motion does not raise any issue of good 
faith or excessive amounts. 





BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 


LOAN TO BENEFICIARY OF ESTATE BY BANK 
ACTING AS ADMINISTRATOR 


First National Bank & Trust Co. of Bethlehem v. Shaffer, Supreme 
Court of Pennsylvania, 12 Atl. Rep. (2d) 916 


Defendant, a beneficiary in the estate of her deceased father, 
executed a note to a bank for a loan to pay for securities she pur- 
chased from her father’s estate. The loan was transacted in order 
to give to the bank, which was acting as administrator of the estate, 
the necessary cash to pay the estate’s obligations. The securities 
purchased were pledged with the bank by the defendant to secure 
the loan. It was held that the bank did not abuse any confidential 
relationship in obtaining a note from defendant for the loan. As 
the note was delivered by the defendant to the bank without fraud 
or mistake and with full knowledge of all the facts, the defendant 
is not entitled to have the note set aside. The fact that the pro- 
ceeds of the note were credited to the account of the estate and 
used to pay the debts of the estate did not establish the defense that 
the note lacked consideration. 


Assumpsit by the First National Bank & Trust Company of Bethle- 
hem against Emily L. Shaffer, also known as Emily Pauline Shaffer, on 
a judgment collateral note not under seal. Verdict and judgment for 
plaintiff for $19,562.50, together with interest, and defendant appeals. 

Affirmed. 

Lewis R. Long, of Bethlehem, for appellant. 

Taylor, Schrader & Riskin and M. B. Riskin, all of Bethlehem, for 
appellee. 


DREW, J.—This is an action of assumpsit on a judgment collateral 
note not under seal. The note dated October 1, 1934, wherein Emily L. 
Shaffer appears as maker and Mary M. Laubach as endorser, is in the 

NOTE —For similar decisions see Banking Law Journal Digest (Fifth 


Edition) §519. 
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sum of $19,562.50, payable on demand. It is the last of a series of 
renewal notes, the first of which was executed by defendant on April 
10, 1931. A verdict was returned for plaintiff in the amount of the 
note with interest from September 1, 1937. Defendant filed motions 
for a new trial and judgment n. o. v., which the court refused, where- 
upon judgment was entered on the verdict, and defendant appealed. 


The case arises out of the following facts and relates back to the 
death of James F. Laubach, defendant’s father, and husband of Mary 
M. Laubach, who was defendant’s mother: He died on December 26, 
1929, intestate, naming as executrices, defendant and her mother, who 
are also the beneficiaries in equal shares in his estate. They renounced 
their rights to administer in favor of plaintiff, the First National 
Bank & Trust Company of Bethlehem, on or about January 14, 1930. 
The bank then qualified as administrator ¢. t. a. of the James F. Lau- 
bach Estate. The inventory and appraisement filed showed assets in 
the sum of $273,574.08. On January 24, 1930, plaintiff as administrator 
made a distribution to defendant on account of her share in said estate 
of $31,962.03. Early in 1931, the trust officer of plaintiff bank called 
at the home of defendant and told defendant and her mother that it 
was necessary to settle the estate and that there was still undistributed 
assets including stocks and securities as well as debts unpaid. He told 
them that $37,000 was required to pay the remaining debts. At that 
time there was only $457.08 cash in the account. He put before de- 
fendant and her mother the question whether the securities in the es- 
tate should be converted into cash for the payment of the debts, or 
whether mother and daughter should buy the securities from the estate 
to give to the administrator the necessary cash to pay the estate’s ob- 
ligations, borrowing money to pay for said securities from plaintiff 
bank and pledging said securities with plaintiff to secure the loan. The 
latter plan was accepted and completed, defendant borrowing $19,562.50 
to pay for the securities she purchased from the estate. The proceeds 
of the securities were then credited to the account of the James F. Lau- 
bach Estate and together with the sum received from defendant’s mother 
used to pay the debts of the estate still remaining unpaid. 

On or about June 12, 1931, after the account filed in the estate was 
confirmed, defendant, together with her mother, executed a release and 
receipt, each acknowledging the receipt of $32,723.42 in full payment 
and satisfaction of their one-half share of balance shown for distribu- 
tion in the estate, and released and discharged plaintiff from payment 
of same and from any and all claims arising out of the estate. By a 
written agreement of May 3, 1937, they again released and discharged 
plaintiff of and from all claims, demands, etc., arising out of the estate. 
The latter agreement was signed in the presence of and upon the advice 
of counsel who represented defendant at the trial of this case. 
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In 1937, after litigation in the Orphans’ Court of Lehigh County aris- 
ing out of the Estate of James F. Laubach, plaintiff and defendant en- 
tered into an agreement of settlement wherein the bank agreed to accept 
4% interest due on the note in question to April 7, 1937, and 6% there- 
after until the principal of said note was paid. The agreement further 
provided that $18,450, received from sale of real property of defendant, 
was to be turned over to plaintiff to be applied to the payment of in- 
terest on the note in question, taxes, money advanced by the bank for 
maintenance of defendant’s property, and other similar items. Defend- 
ant freely admitted that she executed this release and agreement, and 
there was no testimony that she was induced to sign either because of 
any misrepresentation or fraud upon the part of plaintiff. 


The learned court below in his opinion said: ‘‘ Examining the testi- 
mony of the defendant, it is indeed difficult to find anything in her 
statements which would defeat plaintiff’s claim. She admits the execu- 
tion of every exhibit, the notes, the checks, the stock powers attached 
to the stock certificates, the receipt and release and the agreement of 
May 3, 1937 which she excuted in the presence of her present counsel. 
She admits that the stock was held by the bank as collateral, she admits 
that she paid interest as long as she had money to pay interest on the 
note in suit. Giving the defendant the benefit of every favorable in- 
ference that can be deduced from her testimony, we find nothing but 
contradictions and a feeling that because she never had physical pos- 
session of the proceeds of the loan, she never received its benefits.’’ 

We see no merit in the defenses offered to escape payment of this 
note—that it lacked consideration and that it was obtained through the 
abuse of a confidential relationship. Under adequate instructions, and 
doubtless because there is no evidence in the case to justify such con- 
clusion, the jury found adversely to defendant upon both issues. Even 
granting that a confidential relationship existed, there is no evidence 
that would justify the conclusion that plaintiff was guilty of any breach 
of confidence, coercion, or any form of fraud, which is essential to set 
aside the note. Plaintiff fully met its burden of showing good faith 
and an entire freedom from deception on its part. No facts were ad- 
duced that would lead any reasonable person to the conclusion that 
plaintiff acted for Mrs. Shaffer otherwise than fairly and honestly. 
Plaintiff proved by competent evidence that good and valuable consid- 
eration was received by defendant for the note and that it was executed 
and delivered by her to the bank without fraud or mistake and with 
the full and complete knowledge on her part of all the facts surround- 
ing the administration of the estate of her father. She entered into the 
agreement of May 3, 1937, in the same way, with full knowledge of 
the facts surrounding its execution, and any parol evidence showing 
her interpretation and belief as to the effect of that contract is imma- 
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terial. She cannot now be heard to say that she was not acquainted 
with the contents of the note, the agreement, and the other instruments 
which she signed: Greenfield’s Est., 14 Pa. 489, 504; Bosler v. Sun Oil 
Company, 325 Pa. 411, 421, 191 A. 718. Any other conclusion than 
that reached by the jury and the learned court below would be a tray- 
esty of justice. 

Judgment affirmed. 


LIABILITY OF ACCOMMODATION INDORSER 
TO PARTY ACCOMMODATED 





Hess v. Gower, Superior Court of Pennsylvania, 11 Atl. Rep. (2d) 787 





A person who signs a note as indorser for accommodation is not 
liable on the note to the accommodated party. 


A note contained the following provision on its face: ‘‘It is 
agreed by any person, firm or corporation who writes his, her or its 
name, on the face or back of this note, whether they are makers, 
indorsers, sureties or guarantors, or not, that they or any of them 
shall be regarded as principals as between them or any of them and 
the holder thereof, and we hereby waive notice of demand, non- 
payment, dishonor and of protest.’’ It was held that a payee, who 
discharged note, was not entitled to recover from an indorser, by 
virtue of the above provision in the note, where evidence showed 
that the indorsement was made solely for the accommodation of the 
payee and was without consideration. The provision in the note did 
not create any new rights in an accommodated party as against the 
person accommodating him. A note indorsed for the accommodation 
of a party in order to assist that party in raising money upon it 
cannot be enforced against the accommodating party by the party 
accommodated. 


Assumpsit by E. R. Hess against Herbert M. Gower on a note, which 
defendant had signed as an indorser. Verdict and judgment for de- 
fendant, and the plaintiff appeals. 

Affirmed. 

Francis Johns Gafford, of Easton, William H. Schneller, of Catasau- 
qua, and Calvin F. Smith, of Easton, for appellant. 

R. C. Mauch and Mauch & Goodman, all of Bethlehem, for appellee. 


CUNNINGHAM, J.—Unless the above-quoted unusual provision 
upon the face of the note was intended to, and has, abrogated, as re- 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §41. 
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spects this case, well-established principles of law, and given the accom- 
modated party additional, and hitherto unrecognized, rights against 
the party who accommodated him, this appeal is without merit. One 
of the principles to which we refer is that a note indorsed for the ac- 
commodation of a party in order to assist that party in raising money 
upon it cannot be enforced against the accommodating party by the 
party accommodated. Peale v. Addicks, 174 Pa. 543, 34 A. 201, 203; 
Loucks v. Lightner, 11 Pa. Super. 499; Clothier v. Webster F. S. Co., 
21 Pa. Super. 386; and Lackawanna Tr. Co. v. Carlucci, 264 Pa. 226, 
107 A. 693. See, also, Rhodes v. Terheyden et al., 272 Pa. 397, 116 A. 
364. The admissibility of the testimony above quoted is clear under 
Breneman v. Furniss, 90 Pa. 186, 35 Am. Rep. 651; and Hill v. Ely, 
5 Serg. & R., 363, 9 Am. Dec. 376. 


These principles are not seriously questioned by plaintiff, but his 
theory of defendant’s liability is that defendant became a maker when 
he indorsed the note on its reverse side, by virtue of the above-quoted 
provision on its face to the effect that any persons writing their names 
on the face or back of the note ‘‘shall be regarded as principals as be- 
tween them or any of them and the holder thereof’’; and that as a 
maker, defendant cannot set up by parol evidence the fact that he in- 
dorsed the note for the accommodation of plaintiff. In other words, 
defendant, by assuming the liability of a maker under the express 
provision of the note, became obligated to any holder for value, and 
since plaintiff occupies the status of a holder for value, by reason of 
having paid the bank after the default of the original makers, defend- 
ant cannot avoid liability by setting up that he is an accommodation 
party. 

Plaintiff relies upon some general language in Chambers v. McLean, 
24 Pa. Super. 567, and Delaware County Trust, etc., Co. v. Haser, 199 
Pa. 17, 48 A. 694, 85 Am. St. Rep. 763. As in every case, the general 
remarks in the opinions in those cases must be read in connection with 
the facts of each. When they are carefully analyzed, we think they 
do not warrant the construction placed upon them by counsel for 
plaintiff. The Chambers case was disposed of upon the pleadings, the 
question at issue being the sufficiency of McLean’s affidavit of defense. 
It was a case in which there were two makers of the note. One of them 
set up in his affidavit merely that he had signed the note at the request 
of the payee, had received no consideration from her, and therefore 
could not be held liable to her. In holding such averments insufficient 
to prevent judgment, Henderson, J., speaking for this court, distinctly 
pointed out that the affidavit did not allege that no consideration had 
passed from the plaintiff to the other maker, nor that the defendant 
had not also signed the note at the request of the other maker. Another 
distinguishing, and important, feature of the Chambers ease is that it 
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is specifically stated in the opinion that the affidavit did not include 
an averment that the defendant had ‘‘signed it [the note] solely at the 
request of the plaintiff in order that she might negotiate the note to 
third parties.’’ 

In the Haser case it clearly appears from the opinion that the 
payee of the note, the plaintiff trust company, was not the accommo. 
dated party. An unincorporated singing society had applied to the 
trust company for a loan to assist it in the erection of a building. The 
trust company agreed to make the loan only upon condition that it be 
secured by a note signed by ten members of the society. Such a note 
was given and the proceeds paid out by the trust company to the con- 
tractors for the building. The accommodated party in that case was 
the singing society. 

Many courts take the view that, as between the immediate parties 
to a negotiable instrument, an accommodation maker is entitled, in a 
suit against him by the accommodated party, to defend on the ground 
that he received no consideration. See Marling v. Jones, 138 Wis. 82, 
119 N. W. 931, 933, 131 Am. St. Rep. 996; State Sav. Bank of Woden 
v. Markworth, 203 Iowa 461, 212 N. W. 729; Stubbins Hotel Co. v. 
Beissbarth et al., 43 N. D. 191, 174 N. W. 217; Green v. McCord, 204 
Ala. 356, 85 So. 750; and Wigmore on Evidence, 2d Ed., Vol. 5, See. 
2444. 

The controlling question in each case of this character seems to be 
the ascertainment of the accommodated party—a question usually for 
the jury and so treated here. This case might be ended at this point 
but we do not want to be understood as agreeing with plaintiff’s con- 
struction of the above-quoted provision as creating certain new rights 
in an accommodated party as against the person accommodating him. 

The court below, in dismissing plaintiff’s motions for a new trial 
and judgment n. o. v., based its decision principally on the ground 
that the note on its face did not indicate without ambiguity the rela- 
tionship asserted by plaintiff as between him and defendant. It con- 
strued their relationship to still be that of payee-indorser and indorser, 
and not that of payee and co-maker. There is force in such construc- 
tion. As the court below pointed out, the draftsman of the note appar- 
ently was merely seeking to relieve the holder from the duties of present- 
ment and giving notice of dishonor and not to change the legal status 
of an indorser into that of a maker for all purposes. 

If the provision in question is to be given a literal interpretation, 
as plaintiff urges, then we agree with the court below that plaintiff 
would be in no better position than defendant. 

He also would then be a maker and ‘‘regarded as’’ a ‘‘principal.”’ 
It would follow that his payment to, and acquisition of the note from, 
the bank after its maturity, discharged the instrument, under Sec. 119 
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(5) of the Uniform Negotiable Instruments Act (Act of May 16, 1901, 
P. L. 194, ch. 1, Art. VIII, § 119, subd. 5, 56 P. S. § 271, subd. 5), which 
provides: ‘‘A negotiable instrument is discharged: ... 5, When the 
principal debtor becomes the holder of the instrument, at or after ma- 
turity, in his own right.’’ 

Having discharged the note, plaintiff’s only right would be one of 
contribution against his co-makers, including defendant. Clearly, the 
present suit is not one for contribution, since plaintiff bases his right 
of action upon the note and seeks to recover its entire face value. 

Under the evidence upon this record relative to the parol agreement 
contribution could not be successfully enforced by the plaintiff against 
the defendant: ‘‘The presumption that two or more promisors of a 
note are equally responsible for its ultimate payment, so that if one 
pays the whole he shall have contribution, may be rebutted by showing 
that one signed for the accommodation and as surety for the other.’’ 
6 R. C. L. 1052; and see Fayette Title & Tr. Co. v. Nelson et al., 114 
Pa. Super. 402, 174 A. 599. 

From what has been said, we think it clear that defendant was 
entitled to introduce parol evidence of an agreement whereby plaintiff 
promised not to hold him responsible. The jury by its verdict found 
that such an agreement was entered into. None of the assignments of 
error can be sustained. 

Judgment affirmed. 






















UNDISCLOSED PRINCIPAL NOT LIABLE ON 
PROMISSORY NOTE 







Lady v. Thomas, District Court of Appeal, California, 102 Pac. Rep. 
(2d) 396 










Under the Uniform Negotiable Instruments Act it is uniformly 
held that a suit may not be maintained on a promissory note against 
an undisclosed principal whose signature does not appear thereon, 
unless the note is signed by use of his trade or other assumed name. 


The remedy against an undisclosed principal, who is not liable 
on an instrument not containing his name, is to disregard the lia- 
bility on the instrument and to maintain a separate suit to recover 
the original consideration received by him. 














Appeal from Superior Court, Los Angeles County; R. M. Rankin, 
Judge. 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §58. 
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Suit by William Ellis Lady against James H. Thomas, his wife, 
Philip L. Wilson, and others to recover a balance due on a note and 
foreclose a trust deed securing it. From so much of a foreclosure judg. 
ment as denied plaintiff relief against defendant Wilson, plaintiff ap- 
peals. 

Affirmed. 

William Ellis Lady, in pro. per. 

Overton, Lyman & Plumb, and Cecil A. Borden, all of Los Angeles, 
for respondents. 


Mr. Justice Thompson delivered the opinion of the court. 

The complaint alleges, and the court found, that the defendants 
Mr. and, Mrs. James H. Thomas, for a valuable consideration, executed 
a promissory note September 14, 1932, for the sum of $3,200, payable 
to Francis E. Dalin, one year from the date thereof at 7 per cent in- 
terest per annum payable quarterly; that the note was secured by a 
trust deed on certain described lots in Los Angeles, also executed by 
Mr. and Mrs. Thomas; that, as a part of the same transaction, the note 
and mortgage were immediately transferred to the plaintiff, William 
E. Lady; that Philip L. Wilson, a codefendant, was, in fact, the un- 
disclosed principal in the execution of the promissory note, but that 
his name did not appear in the note or mortgage, and no reference to 
such undisclosed principal was made in connection with the transac- 
tion. The court thereupon rendered judgment against Mr. and Mrs. 
Thomas for the aggregate sum of the principal and interest due on the 
promissory note, together with expenses incurred for taxes, costs, and 
counsel fees. The court directed foreclosure of the trust deed and sale 
of the property pursuant to the terms thereof to satisfy the judgment. 
The court, however, decreed that plaintiff take nothing against the 
defendant Wilson, on the theory that he is exempt from liability under 
section 3099 of the Civil Code, because his name does not appear on the 
note or mortgage, and no reference to him is made in those instruments. 
From the last-mentioned portion of the judgment this appeal was 
perfected. 

This is a suit to recover the unpaid portion of a negotiable instru- 
ment and to foreclose the trust deed executed to secure the note against 
not only the makers of the note but also against an undisclosed prin- 
cipal whose signature does not appear on the instruments, and to whom 
no reference is made therein. The trial court properly held that the 
undisclosed principal was not liable under such circumstances. Under 
the Uniform Negotiable Instruments Act adopted by California and 
other states of the Union, it is uniformly held that a suit may not be 
maintained on a promissory note against an undisclosed principal whose 
signature does not appear thereon, unless the note is signed by use of 
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his trade or other assumed name. Sec. 3099, Civ. Code; Pratt v. Hop- 
per, 12 Cal. App. 2d 291, 55 P. 2d 517; Crocker National Bank of San 
Francisco v. Say, 209 Cal. 436, 288 P. 69; 5 U. L. A. 134, sec. 18, subd. 
7; 1 Restatement of the Law of Agency, 382, sec. 152; 1 Daniel on 
Negotiable Instruments (5th Ed.), 311, sec. 303; 2 Mechem on Agency 
(2d Ed.), 1319, sec. 1736; 3 C. J. Sec., p. 175, sec. 247; Brannan’s Ne- 
gotiable Instruments Law (4th Ed.), 156, sec. 18, Annotations. 

The reason for the adoption of this rule releasing a principal from 
liability on negotiable instruments which do not bear his name is ex- 
pressed in 2 Mechem on Agency, supra, as follows: ‘‘In addition to 
the limitation upon the principal’s liability growing out of the nature 
of the instrument under seal, there is . . . a well recognized exception 
to the rule in the case of notes and bills of exchange, resting upon the 
law of merchant. Persons dealing with negotiable instruments are 
presumed to take them on the credit of the parties whose names appear 
upon them; and a person not a party cannot be charged upon proof 
that the ostensible party signed or endorsed as his agent.’’ « 

Section 3099 of the Civil Code provides in that regard: ‘‘No person 
is liable on the instrument whose signature does not appear thereon, 
except as herein otherwise expressly provided. But one who signs in 
a trade or assumed name will be liable to the same extent as if he had 
signed in his own name.’’ 


The case of Craig v. Buckley, 218 Cal. 78, 21 P. 2d 430, upon which 
the appellant relies, is not in conflict with the foregoing rule regard- 
ing the liability of an undisclosed principal in a suit on a negotiable 
instrument which does not bear his name. It is true that the facts of 
the Craig case were quite similar to those of the present case, but the 
liability of an undisclosed principal whose name does not appear on 
the promissory note upon which suit was brought was not mentioned 
or involved. Section 3099 of the Civil Code is not cited or discussed in 
that opinion. The only questions raised on appeal or discussed by the 
court in rendering its opinion were the contentions that, (1) the notice 
of sale of the property stated an erroneous and excessive amount for 
the satisfaction of which the property was to be sold; (2) the time of 
the sale of the property was unlawfully postponed contrary to the terms 
of the trust deed; (3) the sale of the property was unlawfully con- 
tinued contrary to the terms of a restraining order, and (4) the judg- 
ment was erroneously rendered against both the principal and the 
agent, since the established rule requires a plaintiff to elect which one 
he prefers to hold for the obligation. In regard to the last-mentioned 
contention, the court merely held that the appellant’s right to demand 
an election of liability as between the principal and the agent was 
waived by their failure to evoke that rule by demurrer or otherwise 
in the course of the trial. Clearly that case is not authority for the 
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erroneous proposition that an undisclosed principal may be held liable 
in a suit on a promissory note which neither contains his signature nor 
makes reference to his name or lability in any manner. 

Nor is the case of Bank of America, etc., Ass’n v. Cryer, 6 Cal. 2d 
485, 58 P. 2d 643, upon which the appellant also relies, in conflict with 
what we have previously said regarding the liability of the undisclosed 
principal in this case. The chief distinction between that case and the 
present one is that this suit is a direct effort to hold an undisclosed 
principal to a promissory note liable in an action on that instrument, 
contrary to section 3099 of the Civil Code, while the Cryer case was 
not a suit on a negotiable instrument, but it was merely an action on 
stockholder’s liability under former section 322 of the Civil Code, which 
was repealed in 1930. In the Cryer case a judgment in favor of the 
defendant as a stockholder was affirmed for the reason that the stock- 
holder’s liability was limited to his proportionate share of the indebted- 
ness of the corporation which existed during the time he was a stock- 
holder, and because all of the indebtedness which was involved in that 
suit was incurred before Cryer became a stockholder therein. 

The learned Chief Justice, who wrote the opinion in the Cryer case, 
was very explicit in distinguishing between a suit for the liability of 
an undisclosed principal based on a negotiable instrument and an ac- 
tion, like the one which he was considering, for stockholder’s liability, 
based on a quasi-contract from which the defendant received the bene- 
fits. That distinction is clearly drawn by all the authorities without 
conflict. Under the law merchant to preserve the integrity of nego- 
tiable instruments and permit them to circulate freely, it is uniformly 
held that one whose name is not attached to such instruments may not 
ordinarily be held liable in a suit based upon those documents. In a 
proper suit based, not on the note, but independently thereof, and 
founded on quasi-contract presented upon appropriate allegations and 
proof, there may be a remedy against a disclosed or partially disclosed 
principal who receives the benefits thereof. The rule is concisely stated 
in 1 Restatement of the Law of Agency, page 381, section 151, as follows: 


‘“A disclosed or partially disclosed principal is not a covenantor or 
grantor in a sealed contract or conveyance unless he appears upon the 
instrument to be such... . 

‘‘q. Although a principal is not liable as a party to a sealed instru- 
ment in which he does not appear as such, he may be subject to quasi- 
contractual or other liability, as where he has received the benefits of 
the contract.’’ 


The remedy, as an exception to the general rule that one may not 
be held liable upon an instrument which does not contain his name, 
declared in the text found in 3 C. J. S., Agency, page 175, § 247, is to 
disregard the liability on the instrument and to maintain a separate 
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suit to recover the original consideration received by him. That text 
reads: ‘‘ Where the undisclosed principal has obtained the benefits of the 
transaction in which the note was given by the agent, which in equity he 
ought not to retain, the third person may reject the note and recover on 
the common counts or on the original consideration for the contract.’’ 

Regardless of whether there should be a distinction between cases 
involving liability of an undisclosed principal in respect to negotiable 
instruments and those actions which grow out of non-negotiable instru- 
ments, it has been definitely determined that one may not recover judg- 
ment in a suit based on a negotiable instrument against a principal 
whose name does not appear thereon. This suit is founded on a nego- 
tiable instrument, and the trial court therefore properly held that the 
undisclosed principal on the note is not liable in this action. 

The judgment is affirmed. 


SECURITY FOR LOAN NOT VOIDABLE PREF- 
ERENCE OF BANK WITHIN BANK- 
RUPTCY ACT 


Marshall v. Florida National Bank of Jacksonville, United States Cir- 
suit Court of Appeals, Fifth Circuit, 112 Fed. Rep. (2d) 380 


A company, engaged in fruit preserving, obtained a loan of 
$4,250 from a bank and as security for the loan executed mortgages 
on its real and personal property. The proceeds of the loan were 
immediately used in paying warehouse storage charges and other 
pressing obligations. Two days after the mortgages were recorded 
the company was petitioned into involuntary bankruptcy. Subse- 
quently it was adjudicated a bankrupt and a trustee was appointed. 
The trustee contends that the payment of the storage charges for 
materials which were already pledged to the bank by the company 
at the time of obtaining the loan constituted a voidable preference 
in favor of the bank within the Bankruptcy Act and state statute. 
It was held that the company borrowed with the intention of con- 
tinuing business and that payment of the storage charges on essential 
raw materials was vital if the company was to continue its business. 
Neither the bankrupt nor the bank intended to prefer any creditor 
of the bankrupt. The mortgages were not executed in contempla- 
tion of bankruptcy since the parties acted in good faith without in- 
tending to defeat the provisions of the Bankruptcy Act. 


In the matter of the East Coast Preserving Company, bankrupt. 
From a judgment approving and confirming the referee’s order allow- 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Bdition) §§142, 143. 
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ing the claim of the Florida National Bank of Jacksonville as a secured 
_¢laim, Tom Marshall, as trustee of the bankrupt’s estate, appeals. 
Affirmed. 

David J. Lewis, of Jacksonville, Fla., for appellant. 

J. W. Harrell, of Jacksonville, Fla., for appellees. 


McCORD, C. J.—On April 8, 1933, an involuntary petition in bank- 
ruptey was filed against East Coast Preserving Company, a Florida 
corporation. The corporation was adjudicated a bankrupt, a trustee 
was appointed, and claims were filed by creditors. This appeal by the 
trustee is from a judgment of the district court approving and con- 
firming an order of the referee allowing the claim of Florida National 
Bank of Jacksonville as a secured claim, with interest from September 
21, 1934, as evidenced by certain duly recorded mortgages on real and 
personal property belonging to the bankrupt company. 

The record shows that East Coast Preserving Company was or- 
ganized in 1926 and afterwards engaged in producing and manufactur- 
ing fruit juices, marmalades, jams, and jellies. For several years im- 
mediately preceding 1933 the company suffered severe business reverses. 
Early in 1933 a new management took charge of the affairs of the com- 
pany and an effort was made to continue the business. The new man- 
agement negotiated for and obtained a loan of $4,250 from the Florida 
National Bank and as security for the loan executed mortgages on real 
and personal property belonging to the company. The mortgages which 
bore date of April 6, 1933, were promptly recorded. 

The $4,250 was borrowed for the purpose of paying delinquent taxes, 
warehouse storage charges on essential raw materials, attorney’s fees 
in connection with refinancing and reorganization plans, and accrued 
charges for payrolls. The money was immediately turned over to the 
East Coast Preserving Company and was used by the management for 
the payment of these items. 

The trustee contends that the court erred in overruling his four 
objections to the claim of the bank: (1) That the mortgage of the bank 
was void under Section 6569 of the Florida Compiled General Laws of 
1927, and section 57, sub. g of the Bankruptey Act, 11 U.S. C. A. § 93, 
sub. g; (2) that the payment of $1,356.11 in warehouse storage charges 
to Union Terminal Warehouse Company constituted a voidable prefer- 
ence in favor of the bank under Section 60, sub. b and 57, sub. g of the 
act, 11 U.S. C. A. §§ 96, sub. b and 93, sub. g; (3) that the loan was 
made and the mortgage executed in contemplation of bankruptcy and 
for the purpose of hindering, delaying, and defrauding creditors, all 
in violation of the provisions of Section 67, sub. e and sub. d, 11 U. S. 
C. A. § 107, subs. e and d; and (4) that the trustee was entitled to 
recover $1,100, the proceeds from the sale of certain assets, which had 
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been paid to the bank on account of its recorded mortgage indebtedness. 

The mortgages to the bank were given to secure a present loan of 
$4,250 in cash and not to secure any antecedent indebtedness. Cooper, 
president of East Coast Preserving Company, testified that the com- 
pany had secured the loan for the purpose of paying pressing obliga- 
tions and with full intention of continuing business. Although the 
materials in storage were pledged to the bank for a prior indebtedness 
the money paid by the East Coast Preserving Company to Union Ter- 
minal Warehouse company did not operate as a preference in favor of 
the bank. The materials in storage were valued much in excess of the 
indebtedness to the bank and payment of the storage charges was vital 
if the preserving company was to continue its business. Cooper further 
testified that the payment of the storage charges was for the purpose of 
benefiting the company and its stockholders. The payment to the ware- 
house company in no wise diminished the assets of the company, but on 
the other hand conserved the valuable merchandise which might have 
been advertised and sold for meager storage fees. The payment to 
Union Terminal Warehouse Company was made in the usual course of 
business and did not constitute a preference voidable under Section 60, 
sub. b or violate the provisions of Section 6569 of the Compiled General 
Laws of Florida, 1927. Gilbert’s Collier on Bankruptcy, Secs. 1171, 
1189; Continental & Commercial Trust & Savings Bank v. Chicago 
Title & Trust Co., 229 U. S. 435, 33 S. Ct. 829, 57 L. Ed. 1268; First 
National Bank v. Holt, 6 Cir., 155 F. 100; Tumlin v. Bryan, 5 Cir., 
165 F. 166, 21 L. R. A., N. S., 960; Cardozo v. Brooklyn Trust Co., 2 
Cir., 228 F. 333. 

Section 67, sub. e provides that all conveyances, transfers, or incum- 
brances made or given by a person adjudged a bankrupt ‘‘within four 
months prior to the filing of the petition, with the intent and purpose 
on his part to hinder, delay, or defraud his creditors, or any of them, 
shall be null and void as against the creditors of such debtor, except 
as to purchasers in good faith and for a present fair consideration . . .”’ 
Section 67, sub. d provides that liens given or accepted in good faith 
and not in contemplation of or in fraud upon the provisions of ‘‘this 
title, and for a present consideration, . . . shall . . . not be affected by 
anything herein.’ 

The evidence makes it clear that there was no intention on the part 
of either the preserving company or the bank to prefer any creditor 
or to hinder, delay, or defraud anyone. No fraud is shown and, cer- 
tainly, fraud will not be presumed. The evidence shows that the mort- 
gage was not executed in contemplation of bankruptcy and that the 
parties acted in utmost good faith without intention to defeat the pro- 
visions of the Bankruptey Act. 8 C. J. S. Bankruptcy, § 215; Tiffany 
v. Boatman’s Savings Institution, 18 Wall. 375, 85 U. S. 375, 21 L. Ed. 
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868; Coder v. Arts, 213 U. S. 223, 29 S. Ct. 436, 53 L. Ed. 776, 16 Ann, 
Cas. 1008; Cf. Lovett v. Faircloth, 5 Cir., 10 F. 2d 301; Lumpkin y, 
Foley, 5 Cir., 204 F. 372; Johnson v. Dismukes, 5 Cir., 204 F. 382. 
There is no merit in the contentions of the trustee. The evidence 
sustains the judgment of the court confirming the order of the referee. 
The claim was properly allowed as a secured claim. 
The judgment is affirmed. 


LIABILITY OF TRUSTEE AS NATIONAL BANK 
STOCKHOLDER 


—_—_—. 


Favini v. Van Dyke, United States Circuit Court of Appeals, Third 
Circuit, 111 Fed. Rep. (2d) 981 





The real and beneficial owners are liable for assessment upon na- 
tional bank shares, notwithstanding that their names never appear 
as registered owners thereof upon the books of the bank. 12 U. S. 
C. A. §§ 64, 66. 

Shares of stock in a national bank association were devised by 
a testator to certain trustees in trust for the purposes specified in 
his will. Upon final distribution of the deceased’s estate the trus- 
tees received the bank shares as a part of the trust estate but took 
no action to have the shares transferred to their names. Subse- 
quently the bank was declared insolvent and an assessment was 
levied upon the trustees as stockholders of the bank to the extent 
of 100% of the par value of its capital stock. It was held that the 
federal statute concerning the personal liability of representatives 
of stockholders of national bank associations does not relieve trus- 
tees from liability for assessments properly made upon national bank 
stock belonging to a trust estate, but merely provides that trustees 
shall not be personally liable. The fact that the shares continued 
to stand upon the books of the bank in the name of the deceased 
was of no significance so far as the trustee’s liability for assessment 
was concerned. 


Appeal from the District Court of the United States for the Middle 
District of Pennsylvania; Albert W. Johnson, Judge. 

Action by Joseph Van Dyke, receiver of the Peckville National Bank 
of Peckville, Pennsylvania, against Mary Favini and another, trustees 
under the last will and testament of John J. Favini, deceased, to en- 
force an assessment on shares of the capital stock of the bank. From a 
judgment for plaintiff, 28 F. Supp. 172, defendants appeal. 

Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§1450-1456. 
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Benjamin Weinstein and John Memolo, both of Scranton, Pa., for 
appellants. 
Martin J. Kushmerick, of Scranton, Pa., for appellees. 


JONES, C. J.—This appeal concerns the liability of a trust estate 
for an assessment on national bank shares which constituted a part 
of the trust res but had never been transferred on the books of the bank 
from the name of the deceased settlor whose estate had been completely 
administered and distributed prior to the declared insolvency of the 
bank and the levy of the assessment. 

The material facts appear by the admissions of record obtained upon 
formal requests made pursuant to Rule 36 of the Federal Rules of Civil 
Procedure, 28 U. 8. C. A. following § 723c. 

Among the assets of the estate of John J. Favini, who died testate 
on April 8, 1932, were 104 shares of the capital stock of the Peckville 
National Bank, par value $25 each, which were registered on the books 
of the bank in the name of Favini. By his will, the decedent appointed 
his wife and the Scranton Lackawanna Trust Company as executors 
and also devised and bequeathed to them his entire net estate in trust 
for the purposes specified in his will. 

The executors filed an account of their administration of the de- 
cedent’s estate on March 13, 1933, which was confirmed absolutely by 
the Orphans’ Court of Lackawanna County, Pennsylvania, on March 
25, 1933; and, on May 1, 1933, they filed a supplemental account show- 
ing, inter alia, receipts of income among which was the sum of $52 re- 
ceived by them on January 4, 1933, as a dividend on the 104 shares of 
bank stock. Both the original and supplemental accounts showed the 
unconverted bank stock at its inventoried value as a part of the balance 
for distribution. The decedent’s will expressly authorized and em- 
powered the executors to distribute, and the trustees to receive from 
the executors in distribution, assets of the decedent’s estate in kind. 

Upon petition of the executors for distribution, the Orphans’ Court 
entered a decree on June 2, 1933, wherein there was awarded to the 
trustees ‘‘under the provisions and for the purposes set forth in the 
last will and testament of the testator’’ the net assets of the decedent’s 
estate, including the 104 shares of unconverted bank stock. The court 
further directed the executors to make distribution of the assets of the 
decedent’s estate, as thus awarded, to the persons entitled thereto. No 
exceptions having been filed to the adjudication of the auditing judge, 
the decree of distribution was formally confirmed absolutely by the 
Orphans’ Court on June 14, 1933. Distribution of the decedent’s es- 
tate was thereupon made by the executors in accordance with the de- 
cree, the trustees receiving and accepting the net assets of the estate 
including the bank shares which have since been in the possession of 
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the trustees as a part of the trust estate. The trustees, however, took no 
action to have the bank shares transferred to their names and, accord- 
ingly, the shares continued to stand on the books of the bank in the 
name of the decedent as owner. 

By action of the Comptroller of the Currency the bank was de- 
elared insolvent on October 25, 1933, and a receiver for its liquidation 
was then appointed. On August 29, 1934, the Comptroller levied an 
assessment upon the stockholders of the bank to the extent of 100% of 
the par value of its capital stock. 

Upon motion of the plaintiff, under Rule 56 of the Federal Rules 
of Civil Procedure, for judgment on the pleadings and the admissions 
of record, the court below entered judgment in favor of the plaintiff 
receiver and against the defendant trustees for the amount of the 
assessment on the Favini stock with interest thereon from the due date 
of the assessment. From that judgment the trustees took the present 
appeal. 

The assessment which the appellee seeks to recover from the trus- 
tees of the Favini estate was levied by the Comptroller pursuant to 38 
Stat. 273 ¢. 6, § 23, 12 U. 8. C. A. § 64, which provides in part that 
“‘The stockholders of every national banking association shall be held 
individually responsible for all contracts, debts, and engagements of 
such association, each to the amount of his stock therein, at the par 
value thereof in addition to the amount invested in such stock.’’ While 
relief from personal liability for assessment upon national bank shares 
is extended by Revised Statutes § 5152, 12 U.S. C. § 66,12 U.S. C. A. 
§ 66, to persons holding stock as ‘‘executors, administrators, guardians, 
or trustees,’’ the latter provision also recognizes and confirms that the 
estates and funds in the hands of such fiduciaries are liable for the 
assessment ‘‘in like manner and to the same extent as the testator, in- 
testate, ward, or person interested in such trust funds would be, if 
living and competent to act and hold the stock in his own name.’’ See 
Pufahl v. Estate of Parks, 299 U. S. 217, 223, 57 8S. Ct. 151, 81 L. Ed. 
133. 

Under the established facts, it cannot be questioned that the trustees 
of the Favini estate were the rightful owners of Favini’s stock in the 
Peckville National Bank at the time the liability for the assessment 
under the statute became absolute. By appropriate and legally effec- 
tive action, induced by the executors’ petition for distribution and 
acquiesced in by the trustees under competent authority from the de- 
cedent’s will, the Orphans’ Court of Lackawanna County awarded and 
decreed the stock in kind to the trustees to whom the executors made 
delivery thereof and by whom the stock was received and accepted as 
a part of the trust estate, all prior to the declaration of the bank’s 
insolvency and the levy of the assessment. 
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The actual ownership of the stock at the time of the assessment 
spelled the trustees’ liability under the statute. Pauly v. State Loan & 
7 Trust Company, 165 U. S. 606, 619, 17 S. Ct. 465, 41 L. Ed. 844. The 
real and beneficial owners are liable for the assessment upon national 
bank shares, notwithstanding that their names never appear as the 
registered owners thereof upon the books of the bank. Forrest v. Jack, 
294 U. S. 158, 162, 55 S. Ct. 370, 79 L. Ed. 829, 96 A. L. R. 1457; Early 
y. Richardson, 280 U. 8S. 496, 499, 50 S. Ct. 176, 74 L. Ed. 575, 69 
A. L. R. 658; Ohio Valley National Bank v. Hulitt, 204 U. 8S. 162, 170, 
27 S. Ct. 179, 51 L. Ed. 423. Nor are the forms of the transaction at- 
tending the acquisition of the stock permitted to obscure or conceal who 
is the real and beneficial owner. Laurent v. Anderson, 6 Cir., 70 F. 2d 
819, 823. The fact that the shares continued to stand upon the books 
of the bank in the name of Favini is of no significance so far as the 
trustees’ liability for the assessment is concerned. Faircloth v. Mc- 

3 Clister, 3 Cir., 91 F. 2d 683, 687. 

e The instant case does not present an attempt by the receiver to en- 

% force a decedent’s liability for stock assessment on national bank shares 

after the complete distribution of his estate as in the case of Hart v. 

Burke et al., 3 Cir., 108 F. 2d 82. 

The trustees were the actual owners of the stock at the time the 
liability for the assessment became absolute. Hence, their responsibility 
a for the assessment attached accordingly. 

“a The judgment of the District Court is affirmed. 


PAYMENT OF CERTIFICATE OF DEPOSIT 





Luikart v. Schmidt, Supreme Court of Nebraska, 292 N. W. Rep. 723 


Syllabus by the Court 
The mere renewal of a certificate of deposit is not a payment of the 
original indebtedness and will not operate to discharge the super-added 
liability, for such deposit, of a stockholder of a bank, who has trans- 
ferred his stock before renewal. 


Appeal from District Court, Washington County; Sears, Judge. 

On motion for rehearing. 

Former opinion vacated, and judgment of district court reversed 
and cause remanded, with directions. 

For former opinion, see 136 Neb. 497, 286 N. W. 687. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §232. 
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F. C. Radke, of Lincoln, and O’Hanlon & O’Hanlon, of Blair, for 
appellant. 


Wells, Martin, Lane & Offutt, of Omaha, for appellees. 


JOHNSEN, J.—This case is here on motion for rehearing. Our 
previous opinion is reported in 136 Neb. 497, 286 N. W. 687. The 
question is whether we shall adhere to the rule there adopted that, in 
enforcing the superadded liability of a stockholder of a bank under 
section 7, art. XII of our Constitution, the renewal of a certificate of 
deposit must be regarded as extinguishing the original liability for the 
deposit, and as creating a new and distinct liability from the date of 
the renewal. 

The previous opinion follows Harrison v. Ault, 359 Ill. 75, 194 
N. E. 235, 237, 97 A. L. R. 626, and the view there expressed that ‘‘the 
surrender of a certificate of deposit and the issuance of a new one 
is a new contract of deposit.’” Fremont State Bank v. Vincent, 112 
Wash. 493, 192 P. 975, is to the same effect. 

The opposite view is declared in Dunn v. Bank of Union, 74 W. Va. 
594, 82 S. E. 758, 760, L. R. A. 1915B, 168, where it is held that the 
renewal of a certificate of deposit, like the renewal of a note, is but a 
continuation of the debt, and that there is no extinction of the original 
liability, unless the parties so intend or agree. The West Virginia court 
says: ‘‘The certificates originally issued therefor were mere evidences 
of: indebtedness then contracted. In other words, the certificates were, 
in effect, the notes of the bank, payable to each plaintiff. Although 
renewed by the subsequent issuance of other certificates, as previously 
observed, the original liability was not extinguished and a new liabil- 
ity created, any more than a new note pays an antecedent debt.’’ 

The view of the West Virginia Court appears to have been adopted 
as a preferred text statement in 7 Am. Jur. 97, sec. 119, where it is said: 
‘‘A subsequent renewal of bank deposit certificates is not a payment 
of the original indebtedness and does not operate to absolve from lia- 
bility persons who were shareholders at the time the original debts were 
contracted, but who have since transferred their stock.’’ It has simi- 
larly been made a text statement in 6 Zollman, Banks and Banking, 
page 301, § 3997. There are other judicial expressions, in cases not 
involving stockholder’s liability, such as Village of Farmington v. 
Reisinger, 174 Minn. 56, 218 N. W. 444, and Barsness v. Tiegen, 184 
Minn. 188, 238 N. W. 161, 76 A. L. R. 1317, which recognize that the 
liability for a deposit, generally speaking, is a continuing one, not- 
withstanding renewal certificates have been issued. Thus, in the first 
mentioned case, it was held: ‘‘Where a certificate of deposit is taken 
for village moneys deposited with a bank and such certificate is renewed 
from time to time, the renewal certificates, nothing else appearing, are 
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not payment of the original deposit.’’ The opinion declares: ‘‘The 
original obligation has remained from the beginning, notwithstanding 
the renewals of the certificates of deposit, and as a matter of law has 
never been discharged by payment.”’ 

While our previous opinion in this case is the first specific expres- 
sion we have made upon the question, our records show that the issue 
was directly raised in Peterson v. Strayer, 121 Neb. 587, 237 N. W. 
667, 668. The stockholders in that case contended that their liability 
was governed by the date that the renewal certificates were issued, and 
not when the deposits were originally made, while the receiver con- 
tended that the taking of a new certificate of deposit was a mere re- 
newal of the old indebtedness and not a payment thereof, where the 
parties had not agreed that the original debt was to be extinguished. 
The opinion does not discuss this contention, but the following state- 
ment therein indicates that the court must tacitly have adopted the 
view for which the receiver contended: ‘‘Did liabilities acerue during 
the time the Strayer group were stockholders of the bank? Clearly, 
this must be answered in affirmative.’’ The Washington and West Vir- 
ginia cases, previously referred to herein, are duly cited in the briefs, 
and the court takes occasion to quote, though a bit obscurely, from the 
latter, that ‘‘the burden of showing such intention and agreement 
(rests) . . . always upon him who claims the benefit of the discharge.’’ 

In State v. Security State Bank, 116 Neb. 521, 218 N. W. 405, tacit 
recognition also appears to have been given to the principle that the 
liability for a deposit depends upon and is controlled by the original 
transaction, when the court refused to allow a renewal certificate to be 
brought within the protection of the guaranty fund, because the transac- 
tion initially was not subject to such protection. 

Again, investigation discloses that, in past bank receiverships, the 
district courts of the state, generally speaking, have enforced the lia- 
bility of stockholders in accordance with the rule in the West Virginia 
case, especially since the reference to that case in Peterson v. Strayer, 
supra. This circumstance, of course, has no particular significance, 
except to suggest the trend of the judicial mind in the state, in our 
consideration of what appears to be the preferable rule for final adop- 
tion under all the circumstances. 

But, apart from all that has been said, the rule declared in the 
West Virginia case seems to us the better rule in accomplishing the 
purpose which the constitutional superadded liability was intended to 
serve. The liability obviously was designed for the fuller protection 
of creditors of the bank. It extends to all liabilties of the bank ‘‘ac- 
cruing while he remains such stockholder.’’ It is a plenary obligation, 
created by the Constitution, and there is no reason to limit its scope by 
unnecessary construction. If each of the two rules referred to rested 
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on equally cogent logic, there would be no occasion to make the stock- 
holder a favorite of the law over the depositor. Rather, the depositor 
should have the fullest measure of protection from the constitutional 
liability that it is reasonably and soundly possible to give him. To the 
depositor, certainly, it is pure fantasy to say that, when he renewed 
his certificate, the money was returned to him, and that he in turn 
passed it back over the counter to the bank. So far as he was con- 
cerned, there was but one controlling transaction, and that was when 
he parted with his money. The rest of it was incidental detail—collect- 
ing interest, and going to the bank to receive a substitute certificate 
or receipt, so that his interest payments would not be interrupted. 

A legal fiction may be resorted to, at times, to bridge the gap of 
logical imperfection, but there is no necessity to tolerate it, where the 
stream of actuality can rationally be crossed. We do not mean to imply, 
of course, that, on the renewal of a certificate, the nature of the transac- 
tion may not be so changed as to create a new and different obligation. 
No such situation, however, is here presented. The certificate-holders 
in this case, upon whose deposits defendant’s liability is made to de- 
pend, are not shown to have done anything in renewing their certificates, 
except to extend the time when they could collect their deposits, just 
as they would have done if they had renewed a promissory note. 

It is our view, therefore, that we should adopt the rule that the mere 
renewal of a certificate of deposit is not a payment of the original 
indebtedness and will not operate to discharge the superadded liability, 
for such deposit, of a stockholder of a bank, who has transferred his 
stock before the renewal. Our previous opinion is accordingly vacated, 
and the judgment of the district court is reversed and the cause re- 
manded, with directions to enter judgment in favor of plaintiff. 
Former opinion vacated and judgment reversed. 


PAINE, J. (dissenting)—I respectfully dissent from the new opinion 
now adopted. It is said that the previous opinion (136 Neb. 497, 286 
N. W. 687) follows two authorities. The opinion now adopted accepts 
the view of a West Virginia case, Dunn v. Bank of Union, 74 W. Va. 
594, 82 S. E. 758, L. R. A. 1915B, 168, saying: ‘‘The rule declared in 
the West Virginia case seems to us the better rule in accomplishing the 
purpose which the constitutional superadded liability was intended to 
serve’’; and says this West Virginia case has been adopted as a ‘‘text 
statement’’ in 7 Am. Jur. 97, sec. 119. However, in the same section 
the ‘‘text statement’’ in the second sentence below entirely supports 
our former opinion, and reads as follows: ‘‘On the other hand, how- 
ever, it has been held that one who is a stockholder of a state bank at 
the time of the issuance by it of a certificate of deposit, but who dis- 
poses of his stock prior to the renewal of the certificate through the 
surrender of the old certificate, marking the same ‘Paid,’ and issuing 
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a new certificate, cannot be held liable to the depositor as a stockholder.’’ 
See Harrison v. Ault, 359 Ill. 75, 194 N. E. 235, 97 A. L. R. 626. 

Turning to 9 C. J. S., Banks and Banking, page 140, § 76, for the 
applicable text statement, we find this given as the rule: ‘‘Statutory 
or constitutional provisions imposing a superadded liability on all stock- 
holders or shareholders of banks are usually held to relate to, and only 
to, those stockholders who are such at the time the liability accrues by 
reason of the failure or insolvency of the bank. Consequently, unless 
they have estopped themselves from denying that their ownership has 
continued, stockholders who have made valid and sufficient transfers of 
their stock prior to the failure of the bank are generally relieved from 
such liability, while transferees holding the stock on the failure of the 
bank are subjct thereto’’; citing in support thereof Bru v. White, 9 
Cir., 75 F. 2d 729, and cases from Maryland, New York and Ohio. 

Following this statement is one to the contrary effect, supported 
by Peterson v. Strayer, 121 Neb. 587, 237 N. W. 667 (modified on other 
grounds, 121 Neb. 866, 239 N. W. 213), and cases from [Illinois and 
West Virginia. 

Stevens sold his bank stock on February 6, 1924, and on June 20, 
1924, the bank was taken over and being conducted ‘‘as a going con- 
cern’’ for more than three years, and was not declared insolvent by 
a decree of court until December 17, 1927. 

In Metropolitan Savings Bank & Trust Co. v. Farmers’ State Bank, 
8 Cir., 20 F. 2d 775, 780, there is a discussion of the two options before 
the Department of Trade and Commerce, either to have a receiver 
appointed by the court, or to operate the bank as a going concern, the 
court saying: ‘‘The status of the banking corporation while being 
operated by the commission as a going concern differs completely from 
the status of a bank in receivership. In the latter case the bank is in 
process of liquidation, either by judicial action or by virtue of statu- 
tory authority. In the former case the bank continues in business as 
usual, receiving deposits, paying checks drawn against it, making new 
loans, renewing old ones, assuming new liabilities, discharging old ones 
and in every way carrying on its business in the usual manner and 
with the right to do everything exactly as it could have done before it 
was put under the management of the commission.”’ 

This court, in passing on the statute (since repealed), held in the 
ease of State v. Thurston State Bank, 121 Neb. 407, 237 N. W. 293, 
the ‘‘status and priority’’ of creditors is ‘‘fixed’’ on the date of ad- 
judication of insolvency, and not when the bank was taken over by 
the department. 

Section 7, art. XII of the Constitution of Nebraska, as then in effect, 
provided: ‘‘Every stockholder in a banking corporation or institution 
shall be individually responsible and liable to its creditors over and 
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above the amount of stock by him held to an amount equal to his re. the! 
spective stock or shares so held, for all its liabilities accruing while he R. | 
remains such stockholder.’’ Does not the liability ‘‘accrue’’ when it 
is originally incurred by the bank, to wit, at the date of the issuance 
of a new certificate of deposit, or the making of a deposit, or the de. 
livery of a note? R. 

Remember, there is no competent evidence that this bank was in. nel 
solvent when it was taken over and run as a going concern. Many such 
banks were turned back to their officers and stockholders, Ca 

It appears from exhibit No. 5, being the record of time certificates, Ca 
that many of them were paid off during the time it was being run as 
a going concern. 

I am still of the opinion that a bank stockholder, who sells his stock Ye 
three years and ten months before the bank is declared insolvent, and pr 
all certificates of deposit in force at the time he was a stockholder have 
been renewed by those in charge of the bank, is thereby relieved from er 
all liability for the outstanding certificates of deposit when the bank ce 
fails. te 

tk 

st 

MEANING OF TERM “WELL SECURED” AS ti 
APPLIED TO INVESTMENTS BY TRUSTEE : 
In re Carnell’s Will, Surrogate’s Court, 19 N. Y. Supp. (2d) 832 





In the absence of expressed contrary authorization in a will it 
is the duty of the testamentary trustee to invest funds in securities 
authorized for investments by law. 


A testator directed that the securities composing the principal 
of his trust ‘‘be always well selected, and well secured securities, as 
distinguished from speculative securities or investments.’’ It was 
held that the term ‘‘well secured’’ could not be construed as having 
been used by the testator in the sense of importing the inclusion of 
stocks, common or preferred, as those securities can not be regarded 
as secured in the sense of having back of them something by way 
of pledge of, or lien upon tangible property, real or personal. Con- 
sequently, the testator expressly limited his trustee to invest in that 
type of securities which strictly fall within the scope of investments 
required by Section 111 of Decedent Estate Law, and Section 21 of 
the Personal Property Law (N. Y.). 





Proceeding in the matter of the application of the National Com- 
mercial Bank & Trust Company of Albany, as trustee of the trusts 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §513. 
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thereby created, for construction of the last will and testament of John 
R. Carnell, deceased. 

Judgment in accordance with opinion. 

Whalen, McNamee, Creble & Nichols, of Albany, for petitioner. 

Ralph E. Rogers, of Albany, for respondents Hope Carnell, John 
R. Carnell, Jr., Prentiss Carnell, Prentiss Carnell, Jr., E. Bradley Car- 
nell, and John R. Carnell, IIT. 

Martin Schenck, of New York City, special guardian for Prentiss 
Carnell, 3d, Kimmey Carnell, Ethel Bradley Carnell, Andrew Newbury 
Carnell, and Linda Hitchcock Carnell. 


ROGAN, S.—The testator, a resident of the City of Albany, New 
York, died on September 29, 1920 leaving a will which was admitted to 
probate on October 11, 1920. 

Pursuant to a decree of this court entered on June 8, 1921, the trusts 
created under paragraphs ‘‘Sixth,’’ ‘‘Seventh,’’ and ‘‘Eighth’’ of de- 
cedent’s will were set up and established, the trustees having under the 
terms of said will selected and received from the executors from among 
the assets owned by the decedent at the time of his death, sufficient 
securities to form the corpus of each trust. 

The funds of the three trusts have been invested and reinvested from 
time to time in various securities, including corporate stocks, both 
preferred and common, so that at the present time the corpus of each 
trust has within its structure various securities not declared by statute 
to be legal investments for trust funds, or investments secured by a 
pledge or lien upon tangible property. 

While the capital value of each of the trusts has increased consider- 
ably from the time of its inception, and although none of the interested 
parties to this proceeding have raised any objections to the nature of the 
trust investments or to the acts of the trustees since the establishment 
of said trusts, a question has arisen which makes necessary a construc- 
tion of paragraph ‘‘Twelfth’’ of said will, to determine whether the 
securities enumerated in paragraph ‘‘Sixth”’ of the petition herein may 
properly be held. Paragraph ‘‘Twelfth’’ of the will reads as follows: 


‘‘The trustees of the special trusts herein and hereby created are 
hereby given and vested with the following rights, powers and duties: 

‘‘They may and shall, in the exercise of their sound judgment and 
discretion, change the nature of the investments originally selected by 
them to constitute the principal of said trust funds, and may, for that 
purpose, and from time to time, sell and dispose of the same, replacing 
them with other securities purchased in the exercise of their good judg- 
ment and discretion. All such securities, however, composing the prin- 
cipal of any such trust, to be always well selected, and well secured 
securities, as distinguished from speculative securities or investments. 
‘‘They shall care for, manage and protect the said trusts to the best 
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of their ability, and in the exercise of their sound and conservative judg- 
ment and discretion, but for any error of judgment or for any extra- 
ordinary or unforeseen depreciation of securities, they shall not be liable, 
provided they may have used ordinary care and diligence. 


‘“The said trustees of the special trusts are hereby authorized and 
empowered to spend all reasonable and necessary sums in the discharge 
of their duties as such trustees, and to retain semi-annually commissions 
allowed to trustees by law upon paying over the net interest, income 
and profits of the said trusts semi-annually, as hereinbefore provided 
for. 


‘The said trustees are hereby expressly authorized and advised to 
retain as part or portion of the said trusts, or any of them, such city 
bonds of cities of the State of New York, or corporate stock of the cities 
of the said State, as may be possessed by me at the time of my death.”’ 


In the absence of expressed contrary authorization in a will it is 
the duty of testamentary trustees to invest estate funds in securities 
authorized for investments by the law of this State. Decedent Estate 
Law, Section 111; Personal Property Law, Section 21. It is part of 
the public policy of the State to limit the class of investments of trust 
funds by statute. Costello v. Costello, 209 N. Y. 252-261, 103 N. E. 148; 
Delafield v. Barret, 270 N. Y. 43-48, 200 N. E. 67, 103 A. L. R. 941. As 
a testator designates his trustee and has power to give the trustee ab- 
solute and unlimited discretion in investments, if he does not use it and 
says nothing, either expressly or by implication, about the trustees il- 
limitable and unbounded right to invest, the law limits the trustee to 
what are designated as legal investments. Matter of Doelger’s Estate, 
254 App. Div. 178, 4 N. Y. S. 2d 334, affirmed, 279 N. Y. 646, 18 N. E. 
2d 42. 

In the instant will, the testator, in my opinion, expressly limited 
his trustees to invest in that type of securities which strictly fall within 
the scope of investments required by Section 111 of Decedent Estate 
Law, and Section 21 of the Personal Property Law. By the language 
he employed testator clearly intended that only securities within the 
narrow class or type that are ‘‘well secured’’ should compose the prin- 
cipal of any such trust, and that term can not be construed as having 
been used by the testator in the sense of importing the inclusion of 
stocks, common or preferred, as those securities can not be regarded as 
secured in the sense of having back of them something by way of pledge 
of, or lien upon tangible property, real or personal. Nor can a testa- 
mentary trustee be authorized by the Surrogate to invest in shares of 
corporate common stock where specified power to do so is not given in 
the will. Matter of Muller’s Estate, 155 Misc. 748, 280 N. Y. S. 345. 

The court is therefore in agreement with the construction proposed 
by the attorneys for the trustees, to the effect that the trustees are re- 
quired to confine their investments to that class of securities authorized 
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by law, and that the so called ‘‘non legal’’ securities which have been 
purchased by the trustees and are now a part of the three trusts be sold 
and their proceeds invested according to the terms of the will herein 
construed. A decree may be entered accordingly. 


RIGHT OF STATE UNDER ESCHEAT LAWS TO 
UNCLAIMED DEPOSITS, CHECKS AND DRAFTS 


State v. Marshall & Illsley Bank of Milwaukee, Supreme Court of Wis- 
consin, 291 N. W. Rep. 361 


The State of Wisconsin brought an action against defendant 
bank to recover under escheat statute funds deposited with the bank 
and left unclaimed by depositors for more than 20 years and to 
recover the amount of cashier’s checks, certified checks, and drafts 
issued by the bank, which it had not been called on to pay, and 
which had been outstanding for 20 years. The statute involved in 
this case makes specific reference to bank deposits but not to cashier’s 
checks, certified checks, and drafts. 

It was held that the statute impliedly covers the latter since 
these items like deposits arose out of contracts made by the bank 
and are debts due by the bank. Neither the due process clause, nor 
any right of the bank under the contract clause, is violated by the 
statute and since the statute is constitutional as to one class of debts, 
it is also constitutional as to other classes. The fact that the statute 
of limitations destroyed the claimant’s right of action to recover the 
funds was not a defense to the bank, since the bank is not affected 
by the statute of limitations when it has no right to retain the money. 


Appeal from a judgment of the Circuit Court for Dane County; 
Alvin C, Reis, Judge. 

Affirmed. 

Action by the State of Wisconsin against Marshall & Illsley Bank 
of Milwaukee, and others, under sec. 220.25, Wisconsin Stats. From 
a judgment entered October 25, 1939, in favor of the State the defend- 
ant Bank appeals. The facts are stated in the opinion. 

Churchill, Churchill, Davis & Rapkin, of Milwaukee, for appellant. 

John E. Martin, Atty. Gen., James Ward Rector, Deputy Atty. Gen., 
and N. S. Boardman, Asst. Atty. Gen., for respondent. 


FOWLER, J.—The statute so far as here material provides by 
subsee. (1) that: ‘‘When any person shall die intestate, without heirs, 
leaving on deposit or otherwise, any fund, funds or property of any 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §465. 
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kind with any banking institution, or shall abandon such fund, funds 
or property, the same shall escheat to and become the property of the 
state, to be disposed of in the same manner as other escheated prop- 
| ad 

Subsee. (2) provides: ‘‘Any person who shall have on deposit or 
otherwise with any banking institution any fund, funds or property of 
any kind, and shall not deal therewith for a period of twenty years by 
adding to or withdrawing therefrom, and shall not have asserted any 
claim to such fund, funds or property for such period, shall be pre- 
sumed, unless shown to the contrary, to have died intestate, without 
heirs, or to have abandoned such fund, funds er property.”’ 

The defenses interposed by the Bank and its claims upon the appeal 
are that the statute on which the action is based violates the Constitu- 
tion of the United States: (1) for want of due process as to deposits 
and as to the other items included, and (2) for impairing the obligation 
of contracts as to both classes of items. 

As far as deposits are concerned the case is plainly ruled by Secu- 
rities Savings Bank v. California, 263 U. S. 282, 44 8. Ct. 108, 68 L. Ed. 
301, 31 A. L. R. 391. A statute of California was there involved of 
precisely the same nature but specifically covering bank deposits only. 
The opinion of the California court in that case, reported in 186 Cal. 
419, 199 P. 791, is more specific than the Federal court decision in stat- 
ing the statute involved. Both want of due process and impairment 
of contract obligations were asserted as rendering the statute uncon- 
stitutional. The body of the opinion states, at pages 285, 286 of 263 
U. S., at page 110 of 44 S. Ct., at page 306 of 68 L. Ed., 31 A. L. R. 
391, that ‘‘neither the due process clause, nor any right of the bank 
under the contract clause, is violated’’ by the California statute. 


As the California statute only mentions bank deposits, the Federal 
court decision does not expressly cover the cashier’s and certified checks 
and the drafts here involved. But it impliedly covers the latter under 
the reason of the decision. The basis of the decision is that ‘‘the un- 
claimed deposits are debts due by a California corporation with its place 
of business there. . . . The debts arose out of contracts made and to 
be performed there.’’ So of the three items other than deposits here 
involved. These items created debts owing to the payees. If the stat- 
ute is constitutional as to the one class of debts, it is so as to the other 
classes. 

The instant statute is less reasonably open to criticism as denying 
due process than the California statute because by the California stat- 
ute the action was required to be brought and the summons published 
in Sacramento County, while the instant statute designates the county 
in which the Bank is located for the doing of these things, which pre- 
sumably is more likely to give notice to claimants of the funds. 
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The appellant urges that because the instant statute refers to fund, 
funds or property left or had ‘‘on deposit or otherwise’’ it does not 
cover the three items involved other than deposits, because, as we as- 
sume it considers, that they are neither funds nor property. But the 
Federal case by implication sufficiently covers this contention. The 
opinion states, at the pages above cited: ‘‘Thus the deposits are clearly 
intangible property within the state. Over this intangible property 
the state has the same dominion that it has over tangible property.’’ 
So as to the items other than deposits. The amounts represented by 
them are also ‘‘intangible property.’’ 

The Bank urges in defense that the state statute of limitations had 
destroyed the claimant’s right of action to recover the funds, and that 
therefore the funds were not ‘‘on deposit or otherwise’’ when the stat- 
ute went into effect. If our statute of limitations has destroyed the 
claimant’s rights it is no affair of the Bank under the instant statute. 
The Bank’s rights as against the State are not affected by it. ‘‘The 
contract of deposit does not give the banks a right to retain the money 
in the event that it is not called for by the depositor.’’ Securities Sav- 
ings Bank v. California, supra, at page 286 of 263 U. S., at page 110 
of 44 S. Ct., at page 306 of 68 L. Ed., 31 A. L. R. 391. The Bank is 
not affected by the statute of limitations when it has no right to retain 
the money. 

As the point involved is a Federal question we are bound by the 
decision of the Federal court. We perceive no occasion for further 
discussion. 

The judgment of the circuit court is affirmed. 


TIME OF PRESENTMENT OF DEMAND NOTE 
In re Taylor’s Estate, Surrogate’s Court, 21 N. Y. Supp. (2d) 245 


Presentment of a demand negotiable instrument must be made 
within a reasonable time after its issue. In determining what is a 
reasonable time, ‘‘regard is to be had to the nature of the instru- 
ment, the usage of trade or business (if any) with respect to such 
instruments, and the facts of the particular case.’’ It is a question 
for the court to determine upon the particular facts of each case. 

The president and general manager of a corporation was indorser 
on a demand note on which the corporation was maker. It appeared 
that about six years after the date of issue of the note the corpora- 
tion had lost all of its assets and its officers had resigned. The note 
was never presented to the maker for payment and no notice of 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1313. 





706 THE BANKING LAW JOURNAL 


dishonor was given to the indorser. It was held that no waiver of 
presentment could be inferred from the fact that the corporation 
had lost all of its assets and that the indorser had resigned from 
active participation in the corporation. Consequently the holder of 
the note was not relieved from the consequences of the failure to 
make due presentment. Moreover, at the time the corporation lost 
its assets, there already was a delay beyond a ‘‘reasonable time’’ in 
making presentment on the note. Presentment of a demand note six 
years after the date of issue and five years after last date to which 
interest had been paid was not within a ‘‘reasonable time’’ as to 
indorser. 


Proceeding in the matter of the estate of Zebulon 8. Taylor, wherein 
sole surviving member of a firm of attorneys sought compensation for 
legal services rendered to estate by firm, and the executors interposed a 
counterclaim on a note on which petitioner was indorser. 

Judgment for petitioner. 

Edwin M. Bourke, of New York City, for petitioner. 

Hawkins, Delafield & Longfellow, of New York City, for respond- 
ents. 

FOLEY, S.—The petitioner, as sole surviving member of a firm of 
attorneys, instituted this proceeding to have fixed and determined the 
compensation for legal services rendered to the estate by his firm. The 
executors have interposed a counterclaim upon a promissory note on 
which the petitioner was the indorser. 

The reasonable compensation of the petitioner is fixed in the sum of 
one thousand dollars. His disbursements are allowed by consent. 

The counterclaim of the executors is disallowed. It is based upon a 
promissory note dated July 15, 1932, which was payable on demand to 
the order of decedent. It is signed by Douglas Park Estate, Inc., by 
Roderick Begg, president, and indorsed by Roderick Begg, the petitioner 
in this proceeding. A check bearing the same date as the note was re- 
ceived by decedent in payment of interest in advance up to July 15, 
1933. No further payment of interest was made. The decedent died 
on May 27, 1939. 

The note was never presented to the maker for payment and no 
notice of dishonor was given to the indorser. Failure to take these 
necessary steps is fatal to this claim. Negotiable Instruments Law, §§ 
130, 131 and 160; Goldstein v. Brastone Corp., 254 App. Div. 288, 4 
N. Y. S. 2d 909, affirmed, 279 N. Y. 775, 18 N. E. 2d 862; Lockport Ex- 
change Trust Co. v. Hyde, 274 N. Y. 1, 8 N. E. 2d 38. The contention 
of the executors that presentment and notice of dishonor were waived 
by petitioner is without merit. In support of their argument they rely 
upon the fact that the indorser was president and general manager of 
the maker corporation, that at some time subsequent to July, 1933, the 
corporation began to lose its properties through mortgage, foreclosures 
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and petitioner was engaged in attempting to save it by raising funds 
and devoting his own money to that end. They urge further that since 
it appears that after some time in the year 1938, the corporation had 
lost all of its assets and its officers had resigned, it would have been use- 
less to make presentment. That such facts do not constitute a waiver 
of the statutory requirements was definitely settled in Goldstein v. 
Brastone Corp., supra. 

No waiver of presentment can be inferred from the fact that the 
corporation had lost all of its assets in 1938 and that petitioner, its 
guiding spirit, had resigned from active participation. Nor does such 
fact relieve the holder of the note from the consequences of the failure 
to make due presentment. 

Presentment of a demand negotiable instrument must be made within 
a reasonable time after its issue. Negotiable Instruments Law, § 131. 
In determining what is a reasonable time, ‘‘regard is to be had to the 
nature of the instrument, the usage of trade or business (if any) with 
respect to such instruments, and the facts of the particular case.’’ Sec- 
tion 4, Negotiable Instruments Law. It is a question for the court to 
determine upon the particular facts of each case. Commercial Nat. 
Bank of Syracuse v. Zimmerman, 185 N. Y. 210, 217, 77 N. E. 1020. 
The executors cannot excuse the failure of the decedent to make present- 
ment on the ground that after 1938 there were no assets in the corpora- 
tion, because under the special facts of this pending proceeding, there 
was then a delay beyond a reasonable time, and the Surrogate so holds. 
To withhold presentment for a period of six years from the date of issue 
and five years from the last date to which interest had been paid, and 
to wait for a time when the corporation had lost most of its assets in 
spite of genuine attempts to save them, would operate to strip the person 
secondarily liable as indorser of all his rights of recourse. The condi- 
tions of presentment and notice of dishonor are for the benefit of the 
indorser ‘‘to enable him to have prompt notice of the default, so that 
he may immediately take steps to provide for his indemnity.’’ Cady v. 
Bradshaw, 116 N. Y. 188, 191, 22 N. E. 371, 5 L. R. A. 557. ‘‘Mere 
knowledge of the dishonor is held not equivalent to the notice, which 
must come from the one who is entitled to look to the party for pay- 
ment and must inform him that the note had been duly presented for 
payment, that it has been dishonored, and that the holder looks to him 
for payment.’’ Goldstein v. Brastone Corp., supra, at page 290 of 254 
App. Div., at page 911 of 4 N. Y. S. 2d. 

The executors are not entitled, upon the facts or the law, to any 
recovery upon their counterclaim. 

Submit order on notice accordingly directing payment of the sum 
fixed and allowed as the reasonable compensation and disbursements of 
the petitioner. 
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STATE TAX ON INDUSTRIAL LOAN BUSINESS 


Modern Industrial Bank v. Graves, Supreme Court, Appellate Division, 
21 N. Y. Supp. (2d) 329 


The New York State Legislature enacted a statute in 1926 which 
imposed a tax on banks and companies doing a banking business 
and provided that corporations theretofore paying a franchise tax 
should continue to pay such tax. In 1931 there was enacted certain 
amendments to the Banking Law relating to industrial banks, where 
amendments dealt with the separation of investment companies en- 
gaged in the industrial loan business and those not so engaged. It 
was held that an investment company engaging in industrial loan 
business, and paying a franchise tax imposed on business corpora- 
tions prior to the enactment of the statute, was subject to a fran- 
chise tax on business corporations and not to tax on bank notwith- 
standing enactment of amendments. The court found no intent on 
the part of the Legislature to alter the application of Article 9-A 
of the Tax Law to all classes of corporate business previously tax- 
able thereunder. 


Proceeding under article 78 of the Civil Practice Act, § 1283 et seq., 
by the Modern Industrial Bank against Mark Graves and others, as and 
constituting the State Tax Commission of the State of New York, to 
review a determination of the State Tax Commission which held the 
Modern Industrial Bank subject to the tax imposed by article 9-A of 
the Tax Law, § 208 et seq. 

Determination of the Tax Commission confirmed. 

Livingston & Livingston, of New York City (Sylvia Livingston, of 
New York City, of counsel), for petitioner. 

John J. Bennett, Jr., Atty. Gen. (Wendell P. Brown and John C. 
Crary, Jr., Asst. Attys. Gen., of counsel), for respondents. 


FOSTER, J.—This is a proceeding to review a determination of the 
State Tax Commission which held petitioner subject to the tax imposed 
by Article 9-A of the Tax Law, § 208 et seq. Petitioner claims that 
because of certain changes in their statutory powers industrial banks 
have become a new class of corporations doing a banking business within 
the application of Article 9-B of the Tax Law, § 219-p et seq., and tax- 
able only on the same basis as commercial banks under that article. 

Petitioner was incorporated in 1924 as an investment company un- 
der Article 7 of the Banking Law then in force, § 290 et seq., and has 
continued to engage in the industrial loan business ever since. It has 
paid taxes since its inception, up to and including the tax year of 1936, 


NOTE—VFor similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1522. 
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under Article 9-A of the Tax Law (originally enacted by Chapter 726, 
Laws of 1917), which provides for a franchise tax on corporations based 
on net income. By Chapter 286 of the Laws of 1926, Article 9-B was 
added to the Tax Law, and imposed a tax on banks and companies do- 
ing a banking business. However, before it became effective this artiele 
was amended by Chapter 477 of the Laws of 1927, and a saving clause 
was attached which provides that: ‘‘Notwithstanding the provisions of 
this article, all corporations of classes now or heretofore taxable under 
article nine-a of this chapter shall continue to be taxable under article 
nine-a.’’ Section 219-p, subd. 6. 

It is thus apparent that the legislature did not intend to tax invest- 
ment companies under this article but to continue the taxation of such 
companies under Article 9-A. There were amendments to the Banking 
Law in 1931 (Chapters 490 and 494, adding sections 290 et seq., and 
section 505 et seq.), but these amendments dealt with the separation 
of investment companies which engage in the industrial loan business 
(Morris Plan), and those which do not. This separation did not affect 
the principle of taxation, and there has been no change in the Tax Law 
to indicate any intent on the part of the legislature to alter the appli- 
cation of Article 9-A to all classes of corporate business previously tax- 
able thereunder. 

The intent of the legislature to differentiate industrial banks from 
commercial banks may also be found in Section 312 of the Banking Law, 
which provides in part that an industrial bank ‘‘may become a bank 
with all the powers and subject to all the obligations and duties of 
banks’’ by filing a new organization certificate and complying with cer- 
tain other conditions. 

Moreover, there are important differences between the two classifica- 
tions. Banks in the complete sense of the term possess all the powers 
of banking business, such as the power to discount and negotiate promis- 
sory notes, drafts, bills of exchange and other evidences of debt; to 
receive deposits of money and commercial paper; to loan money on 
real or personal security, and to buy and sell gold and silver bullion, 
foreign accounts or bills of exchange. Meserole Securities Co. v. Cos- 
man, 253 N. Y. 130, 170 N. E. 519. Industrial banks possess some but 
not all of these powers. The power to discount generally is not given 
to them, nor do they possess the power to buy and sell coin, bullion and 
exchange. On the other hand they are authorized to make industrial 
loans so-called, where the interest rate is considerably in excess of six 
per cent. Commercial banks do not possess this power in full, or of 
right, but may only operate a personal loan department upon authoriza- 
tion of the Superintendent of Banks, and loans thereunder are limited 
to $3,500, while industrial banks may make Morris Plan loans up to 
$5,000. Banking Law, §§ 108, 294. These variances are sufficient to 
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support different classifications, and further to indicate that industrial 
banks do not possess full banking powers. The legislature had the power 
to select and classify them as to taxation, so long as all in the same 
class are treated alike, without infringing upon any constitutional right 
guaranteed by either the State or Federal Constitution. People ex rel, 
Hatch v. Reardon, 184 N. Y. 431, 77 N. E. 970, 8 L. R. A., N. S., 314, 
112 Am. St. Rep. 628, 6 Ann. Cas. 515. 

The determination of the Tax Commission should be confirmed, with- 
out costs. 


Determination of the Tax Commission confirmed, without costs. 


MERGER OF LEGAL TITLE AND BENEFICIAL 
INTEREST 


Jessop v. Lebson, Court of Chancery of New Jersey, 14 Atl. Rep. (2d) 48 





Syllabus by the Court 

Where the income from a trust is payable to a person who later 
becomes the owner of the corpus so that the right to the income and 
ownership of the corpus are vested in the same person, the trust becomes 


passive and in equity the legal estate of the trustee passes to and vests 
in the owner. 


Suit by Mary Slavata Jessop against Abram A. Lebson for a de- 
cree terminating a trust. 

Decree advised terminating trust and directing trustee to deliver 
corpus of trust to complainant. 

Rafferty & Clohosey, of Newark, for complainant. 

Abram A. Lebson, of Englewood, pro se. 

















STEIN, V. C.—Ford Robert Jessop in his lifetime executed a trust 
agreement dated December 30, 1937, and therein named himself trus- 
tee. The trust estate consisted of 124 shares of the common stock of 
Hankins Container Company. The trust agreement provided that the 
income from the trust estate be paid to complainant, the wife of the 
settlor, during her life, and upon her death should she predecease the 
settlor or should they become separated or divorced, the trust estate 
was to be transferred to the settlor. 

Settlor died on June 6, 1938, leaving a will in and by which he 


NOTE —VFor similar decisions see Banking Law Journal Digest (Fifth 
Edition) $527. 
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devised his entire estate to his wife. She now brings this bill in which 
she prays that this court decree that the trust has terminated. 

The trust agreement contains no provisions for the disposition of 
the corpus of the trust estate except in the event that settlor’s wife 
predeceased him or they became separated or divorced. Neither of these 
events occurred. Upon the death of the settlor title to the corpus vested 
in complainant, she being the sole beneficiary under his will. When 
the right to the income and the ownership of the corpus becomes vested 
in the same person and all that remains to be done is the collection 
of the income from a fund, and pay it over without any qualification 
to the person who owns the fund, the trust becomes passive, and in 
equity the legal estate of the trustee passes to and vests in the owner. 
Camden Safe Deposit & Trust Co. v. Guerin, 89 N. J. Eq. 556, 105 A. 
189. 

A decree will be advised terminating the trust and directing the 
trustee to deliver the corpus of the trust to complainant. 


DELEGATION OF AUTHORITY TO BANK 
PRESIDENT 


Schleifer v. Worcester North Savings Institution, Supreme Judicial 
Court of Massachusetts, 27 N. E. Rep. (2d) 992 


Under Massachusetts statute it was held that the authority to 
represent that a loan has been made by a bank or will be granted 
or extended may be delegated to the president of the bank or habitu- 
ally exercised by him with its consent. Mass. General Laws (Ter. 
Ed.) e. 168, §§ 16, 54. 


Action by Louis Schleifer against the Worcester North Savings In- 
stitution. The judge directed a verdict for defendant upon the plain- 
tiff’s opening on his count in tort for deceit, and plaintiff brings ex- 
ceptions. 

Exceptions sustained. 

H. Singer, of Boston, for plaintiff. 

D. J. Lyne and W. A. Ryan, both of Boston, for defendant. 


QUA, J.—After the plaintiff waived a count in contract, the judge 
directed a verdict for the defendant upon the plaintiff’s opening on 
his count in tort for deceit. The question is whether the opening stated 
a cause of action under the latter count. 


NOTE—VFor similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1068. 
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The substance of the opening, so far as it is necessary to state it for 
the purpose of this decision, is this: In March, 1933, General Luggage 
Corporation owned a large mill building in Fitchburg which was in a 
run down condition and practically vacant, and upon which the defend- 
ant held a mortgage for $90,000. The luggage corporation, acting 
through one Williams, had interested the plaintiff in a proposition 
that the plaintiff should take a twenty-one year lease upon the build- 
ing, repair it, and make it a success. The plaintiff desired to know the 
attitude of the bank as mortgagee. The plaintiff and Williams then 
called upon one Brown, who was president of the bank, and who had 
been informed of the pending negotiations. Brown said it would be 
a splendid thing for the building if the plaintiff would take a lease. 
He told the plaintiff and; Williams that he was very sure that the bank 
would extend the mortgage for ten years and increase it by $25,000, 
so that arrears of taxes and interest could be paid, that he would give 
a ‘‘definite, final and formal answer’’ after a meeting of the ‘‘directors 
or trustees’’ to be held that afternoon, and that he would take the 
matter up with the trustees and with the ‘‘board.’’ Later in the day 
Brown told the plaintiff and Williams that the ‘‘directors’’ had voted 
to extend and to increase the mortgage as set forth above. Brown also 
told the plaintiff that the plaintiff might consider the taxes and interest 
paid, and that Brown would advance the $25,000 as soon as the lease 
was signed, and told Williams in the presence of the plaintiff that Wil- 
liams might give the plaintiff a letter stating that the interest and 
taxes were paid. In fact the bank had not voted to extend or to in- 
crease the mortgage. The defendant throughout intended not to extend 
and not to increase the mortgage, and foreclosed it a few weeks after- 
wards, so that the plaintiff, who had entered into a lease and paid a 
deposit of about $12,500 and ‘‘some twenty-five hundred dollars more’’ 
in reliance upon Brown’s statements, lost these sums and the moneys 
expended by him in the meantime in making repairs. Brown was act- 
ing for the bank throughout and made the misrepresentations within 
the scope of his authority. 

This opening states directly or by a reasonable inference all neces- 
sary elements of a cause of action for deceit. If true, it shows that 
the defendant’s president as the defendant’s agent made, as of his own 
knowledge, a material representation of fact which could be understood 
to mean that the proper officers had voted to extend and to increase the 
mortgage. It shows that the president knew that the plaintiff desired 
this information as a basis of possible action on his part and therefore 
by inference that the defendant’s president intended that the plaintiff 
should act upon it; that the representation was false; and that the 
plaintiff did act in justifiable reliance upon it and suffered loss in con- 
sequence. Am. Law Inst. Restatement: Torts, ss. 525, 526, 531, 537, 
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538, 546. Chatham Furnace Co. v. Moffatt, 147 Mass. 403, 18 N. E. 
168, 9 Am. St. Rep. 727; Nash v. Minnesota Title Ins. & Trust Co., 163 
Mass. 574, 40 N. E. 1039, 28 L. R. A. 753, 47 Am. St. Rep. 489; Bates 
v. Cashman, 230 Mass. 167, 119 N. E. 663; Alpine v. Friend Bros., Inc., 
244 Mass. 164, 167, 188 N. E. 553; Harris v. Deleo Products, Inc., Mass. 
25 N. E. 2d 740. The opening, if true, would support the further claim 
that the defendant, through its authorized representative, made false 
and fraudulent representations of fact as to its own intention in the 
matter, upon which representations the plaintiff justifiably relied to his 
damage. Am. Law Inst. Restatement: Torts, ss. 530 and comments, 
544. Dow v. Sanborn, 3 Allen 181; McCusker v. Geiger, 195 Mass. 46, 
54, 80 N. E. 648; Commonwealth v. Althause, 207 Mass. 32, 47, 48, 93 
N. E. 202, 31 L. R. A., N. S., 999; Comstock v. Livingston, 210 Mass. 
581, 583, 584, 97 N. E. 106; Donovan v. Clifford, 225 Mass. 435, 114 
N. E. 681; Ciarlo v. Ciarlo, 244 Mass. 453, 456, 189 N. E. 344; Feldman 
v. Witmark, 254 Mass. 480, 150 N. E. 329; Levey v. Higginson, 266 
Mass. 381, 385, 165 N. E. 492. 

The defendant contends that its president had no authority to grant 
or extend loans and therefore no authority to represent that a loan had 
been made or would be granted or extended, and that the plaintiff could 
not justifiably rely upon such representations by him. The defendant 
cites provisions of the statutes which require written applications for 
loans to be approved by the board of investment. G. L. (Ter. Ed.) 
ce. 168, §§ 16, 54. First, as amended. But the plaintiff in his opening 
offered to show that the president of the defendant did have authority 
to make the representations which he is alleged to have made. It would 
seem that someone in a savings bank might have authority to inform 
interested persons as to the granting and extension of loans and to 
discuss such matters with them. We cannot set up a rule of law that 
such authority may not be delegated to the president or habitually 
exercised by him with the consent of the bank. Lonergan v. Highland 
of Boston v. O’Connell, Mass., 26 N. E. 2d 539, 672. See Common- 
wealth v. Reading Savings Bank, 133 Mass. 16, 19, 43 Am. Rep. 495; 
Holden v. Upton, 134 Mass. 177, 179; Jewett v. West Somerville Co- 
operative Bank, 173 Mass. 54, 52 N. E. 1085, 73 Am. St. Rep. 259; 
Slattery v. North End Savings Bank, 175 Mass. 380, 381, 56 N. E. 606; 
Newburyport Institution for Savings v. Brookline, 220 Mass. 300, 306, 
107 N. E. 939. Nor can we say as matter of law that the plaintiff was 
not justified in relying upon the president’s statements. He could reason- 
ably believe that the statutory requirements had been complied with. 
United States Gypsum Co. v. Carney, 293 Mass. 581, 586, 200 N. E. 
283; Am. Law Inst. Restatement: Torts, ss. 537, 540. Doubtless the 
statutes to which the defendant refers do shield a savings bank against 
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contractual obligations not incurred in accordance with them, Gilson 
v. Cambridge Savings Bank, 180 Mass. 444, 62 N. E. 728; Jones vy. 
B. F. Butler Co-operative Bank, 254 Mass. 82, 149 N. E. 657, but in 
the absence of appropriate language we are not authorized to extend 
their operation so as to exempt savings banks from liability for deceit 
or other torts under rules of law applicable to persons and corpora- 
tions in general. In Reed v. Home Savings Bank, 130 Mass, 443, 445, 
39 Am. Rep. 468, a savings bank was held liable for malicious prosecu- 
tion. It is bound by a false certificate of its secretary as to its records. 
Commonwealth v. Reading Savings Bank, 137 Mass. 431. The case of 
Stoneman v. Fox Film Corp., 295 Mass. 419, 4 N. E. 2d 63, 107 A. L. R. 
989, is plainly distinguishable. There, after a trial, the evidence was 
held insufficient. 


If we assume that the statute of frauds, G. L. (Ter. Ed.) ¢. 259, 
§ 1, Fourth, would have been a defence to an action against the bank 
for breach of contract, it is not a defence to this action of tort. Des 
Brisay v. Foss, 264 Mass. 102, 110, 162 N. E. 4; Levey v. Higginson, 
266 Mass. 381, 165 N. E. 492; Nanos v. Harrison, 97 Conn. 529, 532- 
535, 117 A. 803; Vertrees v. Head & Matthews, 138 Ky. 83, 127 S. W. 
523; Lamm v. Port Deposit Homestead Association, 49 Md. 233, 240, 
33 Am. Rep. 246; Welch v. Lawson, 32 Miss. 170, 66 Am. Dec. 606; 
Busick v. Van Ness, 44 N. J. Eq. 82, 17 Stew. 82, 84, 85, 12 A. 609; 
Rice v. Manley, 66 N. Y. 82, 23 Am. Rep. 30; Burgdorfer v. Thiele- 
mann, 153 Or. 354, 55 P. 2d 1122, 104 A. L. R. 1407, and cases cited. 
Am, Law Inst. Restatement: Torts, s. 530, comment b. For a recent 
review of the cases see note in 104 A. L. R. 1420. There are, however, 
cases the other way. Sachs v. Blewett, 206 Ind. 151, 185 N. E. 856, 
188 N. E. 674, 91 A. L. R. 1291; Cassidy v. Kraft-Phenix Cheese Corp., 
285 Mich. 426, 435, 280 N. W. 814, et seq.; Kiser v. Richardson, 91 Kan. 
812, 139 P. 373, Ann. Cas. 1915D, 539. We do not regard the case of 
Dawe v. Morris, 149 Mass. 188, 21 N. E. 313, 4 L. R. A. 158, 14 Am. 
St. Rep. 404, as a binding authority against the plaintiff on this or 
other points in this case. That decision was made before the recent 
cases hereinbefore cited holding a false representation of intention to 
be an actionable tort. It proceeded upon the theory that the injury 
to the plaintiff resulted from the non-performance of a promise, and 
that there was ‘‘no other wrong than such non-performance.’’ 149 
Mass. page 193, 21 N. E. page 314, 4 L. R. A. 158, 14 Am. St. Rep. 404. 
See also Boyd v. Stone, 11 Mass. 342, 348, 349. In the present case we 
think that the plaintiff’s opening, if adequately supported by proof, 
would warrant a finding that the defendant’s representations of fact, 
including intention, did constitute a wrong other than mere breach of 
a promise and started the whole chain of events which led to the plain- 
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tiff taking the lease, expending money upon it, and suffering loss. See 
Lyman v. Rombodi, 293 Mass. 373, 199 N. E. 916. 

In this opinion we have assumed throughout, as we are bound to as- 
sume, that the plaintiff could prove by evidence both the specific and 
the general assertions of his opening. At the trial he must, of course, 
introduce evidence to establish each necessary step in making out his 
ease, and if he succeeds in this he must also satisfy the jury that he 
has sustained the burden of proof upon each point, including the proxi- 
mate cause of his loss. 
Exceptions sustained. 













ACCELERATION OF PAYMENT OF NOTE 





Glide v. Sheridan, Supreme Court, Special Term, New York County, 
18 N. Y. Supp. (2d) 339 










A note payable on a fixed date is negotiable although payment 
may be accelerated by the happening of certain delinquencies upon 
the part of the maker. 









Action by Richard M. Glide against Jerome F. Sheridan to recover 
on a note. On defendant’s motion to dismiss the complaint. 

Motion denied. 

Schreiber, Buchter & Rathheim, of New York City, for plaintiff. 
Leo J. Bondy, of New York City, for defendant. 


McLAUGHLIN, J.—This is a motion to dismiss the complaint under 
Rule 106, Rules of Civil Practice. The action is upon a promissory note. 
The only matter presented for determination is whether the instrument 
sued upon is a negotiable instrument. The defendant says it is not and 
as no consideration is alleged the complaint should be dismissed. The 
instrument is payable on a fixed date. However, the payment may be 
accelerated by non-payment of installments provided therein, by death 
of the maker, or in the event of the sale of defendant’s seat or member- 
ship in the New York Curb Exchange, or the filing of any lien against 
or of any judgment obtained against the maker or warrant of attach- 
ment issued against him. Section 23, Negotiable Instruments Law, states 
that an instrument payable upon a contingency is not negotiable. This 
paper, however, is not payable upon a contingency. It may be accel- 
erated by the happening of certain delinquencies upon the part of the 
maker, but it has a fixed date for its payment. It is negotiable under 


























NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§955-957. 
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Section 20, Negotiable Instruments Law. Aeceleration does not destroy 
negotiability. Higgins v. Hocking Valley Railway Co., 188 App. Div. 
684, 177 N. Y. S. 444. The cases cited by the defendant seem to refer 
to instances where there was no specific date for payment to become 
due. The case of Enoch v. Brandon, 249 N. Y. 263, 164 N. E. 45, cited 
by both parties, does not lay down any rule which rejects negotiability 
of an instrument like the one under consideration. In the same volume 
is found the authority in this state for the proposition that accelera- 
tion by the happening of contingencies mentioned in the instrument does 
not destroy its negotiability. The Court of Appeals reached that con- 
elusion after reviewing the authorities pro and con of other jurisdic- 
tions. First Nat. Bank v. Blackman, 249 N. Y. 322, 329, 164 N. E. 113. 
Motion is in all respects denied. 


STATUTE PENALIZING OFFICER OF BANK 
INSURED WITH FDIC FOR FALSE REPORT 


United States v. D’Auria, United States District Court, D, New Jersey, 
33 Fed. Supp. 678 


Under the federal statute penalizing persons ‘‘connected in any 


capacity’’ with the Federal Deposit Insurance Corporation for mak- 
ing false entry with intent to defraud, it was held that officers of a 
state bank, operating exclusively under state laws and not a mem- 
ber of the Federal Reserve System nor a national bank but having 
its deposits insured against losses by the Federal Deposit Insurance 
Corporation, were not persons ‘‘connected in any capacity’’ with the 
Corporation so as to be subject to penalty for allegedly making 
false reports to the Corporation. 12 U. 8S. C. A. § 264(u). 

Congress contemplated separate penalties for offences committed 
by persons connected with the Federal Deposit Insurance Corpora- 
tion, and officers of insured banks. The statute penalizing an officer 
of an insured bank for making a false report with intent to defraud 
is stated in 12 U.S. C. A. § 592. 


Joseph D’Auria and Antonio D’Auria were indicted for making 
false entries in reports to the Federal Deposit Insurance Corporation. 
On motion to quash the indictment. 

Motion to quash counts one, two, four and five granted. 

John J. Quinn, of Trenton, N. J., and Hubert J. Harrington, Asst. 
U. 8. Atty., of Newark, N. J., for the Government. 

Frank A. Palmieri, of Orange, N. J., for defendants. 





NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §538. 
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FORMAN, D. J.—Counts one, two, four, and five of the indictment 
are involved herein. 

Count one charges that the defendants, Joseph D’Auria and Antonio 
D’Auria, ‘‘were officers . . . [of] the D’Auria Bank & Trust Company 
of Newark, New Jersey, . . . the said bank being . . . an insured bank 
under and by virtue of the provisions of the Act of Congress known 
as the Banking Act of 1933, approved June 16, 1933 [48 Stat. 162], as 
amended and supplemented to date, [that the defendants] ... as. 
officers [of the bank] . . . on or about the 14th day of January, A. D., 
1935 . . . knowingly, unlawfully, and feloniously, and with intent to 
deceive the Federal Deposit Insurance Corporation ... in a certain 
report to the Federal Deposit Insurance Corporation headed, ‘Report 
of Condition of D’Auria Bank & Trust Company of Newark in the State 
of New Jersey, at the close of business on December 31, 1934’... did 
wilfully make a certain false entry [therein] ... which... entry so 
then and there made was false and untrue and well known by the said 
Joseph D’Auria and Antonio D’Auria to be false and untrue .. . con- 
trary to the form of the statute in such case made and provided and 
against the peace and dignity of the United States.’’ 

Defendants in the same general language are charged in count two 
with making another false report of the same character on or about 
July 20, 1935, this report being entitled ‘‘Report of Condition of D’Au- 
ria Bank and Trust Company, of Newark, in the State of New Jersey, 
at the close of business of June 29, 1935.”’ 

Counts four and five likewise charge falsifications of the ‘‘ Report of 
Condition of the D’Auria Bank & Trust Company of Newark, in the 
State of New Jersey, at the close of business on June 30, 1934.’’ 

The endorsement on the back of the indictment reads as follows: 
‘‘Indictment For Making false entries in report to Federal Deposit In- 
surance Corporation. Title 12 [U. S. C. A.] § 592.’’ 

Defendants move to quash the above counts of the indictment on 
the grounds that they violated no statute on the dates charged, because 
such statute had not been passed at that time, and, secondly, there was 
no law requiring defendants to file reports to the Federal Deposit Ins"r- 
ance Corporation ; hence, there can be no penalty imposed upon them for 
either their failure or their improper filing thereof. 

It is shown that the D’Auria Bank and Trust Company of Newark, 
N. J., is a State Bank operating exclusively under the laws of the State 
of New Jersey, that it is neither a member of the Federal Reserve System 
nor a National Bank, and that its deposits were insured against losses 
by the Federal Deposit Insurance Corporation, the latter being the only 
connection with the Federal Deposit Insurance Corporation. 

The government has abandoned its contention that the defendants 
violated 12 U. S. C. A. § 592, and in lieu thereof it has been permitted 
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to charge under the same indictment that defendants violated 12 
U.S. C. A. § 264 (u). 

12 U. S. C. A. § 264 (u), provides as follows: ‘‘ Whoever, being 
connected in any capacity with the Corporation, (1) embezzles, abstracts, 
purloins, or willfully misapplies any moneys, funds, securities, or other 
things of value, whether belonging to it or pledged, or otherwise en- 
trusted to it, or (2) with intent to defraud the Corporation or any 
other body, politic or corporate, or any individual, or to deceive any 
officer, auditor, or examiner of the Corporation, makes any false entry 
in any book, report, or statement of or to the Corporation, or without 
being duly authorized draws any order or issues, puts forth, or assigns 
any note, debenture, bond, or other such obligation, or draft, bill of 
exchange, mortgage, judgment, or decree thereof, shall be punished by 
a fine of not more than $10,000, or by imprisonment for not more than 
five years, or both.’’ 

It is evident that the above statute is intended to apply only to 
persons ‘‘connected in any capacity’’ with the Federal Deposit Insur- 
ance Corporation. See 12 U.S. C. A. § 264 (a). It is equally apparent 
that the defendants herein have no connected capacity with the Federal 
Deposit Insurance Corporation. They are only officers of the D’Auria 
Bank & Trust Company which had a contract of insurance with the 
Federal Deposit Insurance Corporation. 

When the above section of the act is compared with 12 U.S. C. A. 
§ 592, which assumed its present state by an amendment on August 23, 
1935, one can easily discern that Congress contemplated separate penal- 
ties for offences committed by persons connected with the Federal De- 
posit Insurance Corporation, and officers, ete., of insured banks. This 
statute provides as follows: ‘‘ Any officer, director, agent or employee of 
any Federal reserve bank, or of any member bank as defined in sections 
221 to 225 of this title, or of any national banking association, or of any 
insured bank as defined in subsection (c) of section 264 of this title,*, 
who [commits designated acts] ... upon conviction thereof . . . shall be 
fined not more than $5,000 or shall be imprisoned for not more than five 
years, or both, in the discretion of the court.”’ 

Even if it were determined that the D’Auria Bank & Trust Company 
was connected in some ‘‘capacity’’ with the Federal Deposit Insurance 
Corporation within the contemplation of section 264 (u) such construe- 
tion could in nowise be stretched to include the present defendants who 
are officers of the Bank, and absolutely in nowise connected with the 
Federal Deposit Insurance Corporation. 


The motion to quash counts one, two, four and five is granted. The 
indictment now rests upon the remaining count three. 


*Bold clause indicates addition of August 23, 1935. 
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ELECTION AND QUALIFICATION OF BANK 
DIRECTORS 


In re Fleetwood Bank, Court of Appeals of New York, 27 N. E. Rep. 
(2d) 974 


The by-laws of a bank provided that the board of directors should 
number not less than five nor more than fifteen. A notice of the 
annual stockholders’ meeting sent to the stockholders stated that 
the purpose of the meeting was the election of directors. The notice 
also stated the time as of which stockholders entitled to vote at the 
stockholders meeting should be determined. It was held that the 
stockholders could determine, as incidental to the election of direc- 
tors, how many directors they wished to have for the ensuing year, 
notwithstanding notice of intention to change the number of directors 
at the annual meeting had not been given. Banking Law (N. Y.) 
§ 116, subd. 1; General Corporation Law, § 325. 


Under the statute requiring every director of a bank to be a 
stockholder, it was held that directors who were stockholders in 
fact but not stockholders of>record at the time they were elected, 
and who were stockholders of record at the time they qualified, were 
lawfully elected directors, since a director need not be a stockholder 
at the time of his election. Banking Law (N. Y.) § 116, subd. 4. 


Appeal from Supreme Court, Appellate Division, Second Depart- 
ment. 

Proceeding under General Corporation Law, § 25, by Henry E. 
Stohldreier and others against the Fleetwood Bank and others in the 
matter of the election of directors of such bank, in which Mrs. George 
Bain and others intervened. From an order of the Appellate Division 
of the Supreme Court, 258 App. Div. 1057, 17 N. Y. S. 2d 691, which 
unanimously affirmed an order of the Special Term declaring void the 
election of directors of the Fleetwood Bank at stockholders’ meeting 
held on January 15, 1940, and also the subsequent election of officers 
by such directors, providing that directors meet for purpose of fixing 
a date for stockholders’ meeting to elect directors for year 1940 and 
directing that officers and directors elected for the year 1939 continue 
to function until their successors were properly elected, defendants 
and interveners appealed, by permission, after Appellate Division had 
denied motion for leave to appeal in 258 App. Div. 1069, 18 N. Y. S. 
2d 744. 

Reversed and petition dismissed. 

Frank H. Connelly, Jr., of Mount Vernon, for Fleetwood Bank et al., 
appellants. 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1108. 
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Samuel Markle, of New York City, for interveners, appellants. 
Henry E. Stohldreier, of White Plains, for respondents. 


CONWAY, J.—On January 15, 1940, the annual meeting of the 
stockholders of the Fleetwood Bank was held. On December 20, 1939, 
the notice of such annual meeting was sent to the stockholders. The 
notice stated that the meeting was for the election of directors and for 
the transaction of such other business as might properly come before the 
meeting. It contained a further provision as follows: ‘‘Notice is also 
given that an amendment to the by-laws of the bank fixes twelve noon, 
December 30th, 1939, as the time as of which stockholders of the bank 
entitled to notice of and to vote at the meeting shall be determined.’’ 

Section 47 of the Stock Corporation Law (Consol. Laws, ch. 59) pro- 
vides either for the determination of the time as of which stockholders 
shall be entitled to vote, in the manner set out in the above notice or 
that the directors may prescribe a period during which no transfer of 
stock on the books of the corporation may be made. The former method 
was adopted. 

On January 10th, 12th and 13th, 1940, three individuals named 
Toomey, Hubel and Pape presented to the vice-president and treasurer 
of the bank a stock certificate so indorsed by a stockholder as to transfer 
ten shares to each of them. Change of ownership on the books of the 
bank was refused on the ground that the demand was made less than 
fifteen days before the annual stockholders’ meeting. There was no 
justification for the refusal of the transfer in view of the alternative 
provision of section 47 of the Stock Corporation Law, which had been 
adopted. 


Subdivision 1 of section 116 of the Banking Law (Consol. Laws, 
ch. 2) provides that in a bank such as the Fleetwood, the board of di- 
rectors shall number not less than five nor more than fifteen. The by- 
laws of: the bank contained a similar provision. The board of directors 
elected for the bank for the previous year had consisted of six and in 
other years the number had varied from seven to thirteen. At this 
stockholders’ meeting a resolution was adopted that the number of di- 
rectors for the ensuing year should be eight. There were eleven per- 
sons put in nomination and the eight receiving the highest number of 
votes were declared elected. Among the first eight were Toomey, Hubel 
and Pape. After the stockholders’ meeting the new board of directors 
held a meeting and elected the officers for the ensuing year. At that 
meeting six were present and of those six, three were Toomey, Hubel 
and Pape. On the following morning, January 16th, the stock of 
Toomey, Hubel and Pape was transferred on the books of the bank. 
On January 19th an adjourned meeting of the board was held. Before 
holding the meeting each of the board took the director’s oath. At that 
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meeting a resolution was adopted which ratified, confirmed and ap- 
proved the election and appointment of the officers on January 15, 1940. 

Thereupon this proceeding under section 25 of the General Corpora- 
tion Law (Consol. Laws, ch. 23) was commenced for the purpose of 
setting aside the elections of the directors and of the officers whom 
those directors in turn elected and appointed. The petitioners repre- 
sent 24% of the stock of the bank. A majority of the stockholders 
intervened, representing 584% of the stock of the bank, expressing 
their satisfaction, ratification and approval of the elections. 

The first questions presented are whether the number of directors 
could be limited to eight for the year 1940, as was done, and if so, could 
that be done at the annual meeting without notice of such proposed 
action to the stockholders, since it is claimed that such limitation con- 
stituted amendment of the by-laws. The notice of the annual meeting 
stated the purpose to be the election of directors. The by-laws of the 
bank provided that the board of directors should number not less than 
five nor more than fifteen. It would seem to have been incidental to 
the election that the stockholders should first determine how many di- 
rectors they wished to have for the ensuing year. That would not be a 
change or amendment of the by-laws. However, even if it were an 
amendment, no notice of intention to amend was necessary. Article 
XX of the by-laws provided : ‘‘These by-laws may be altered or amended 
by a majority vote of all shares of stock outstanding, at any annual 
meeting of the stockholders, or at any special meeting when proper no- 
tice has been given... .”’ 

It is stated in the petition that section 1 of article XV of the by- 
laws reads as follows: ‘‘The stockholders at any annual meeting, pro- 
vided notice of the proposed change be given in the notice of such 
meeting may, by a majority of all the votes of the stockholders of the 
bank, change by resolution the number of its directors to such number 
not less than five nor more than thirty, . . .’’ That provision, however, 
was not in effect at the time of the meeting, since the by-laws had been 
amended on January 16, 1939, so as to read as follows: ‘‘The board of 
directors shall hereafter be constituted of not less than five nor more 
than fifteen in number with certain exceptions governed by capitaliza- 
tion ....’’ This change clearly indicated that it was the desire of 
the stockholders to make notice of intention to change the number of 
directors unnecessary at an annual meeting. 

Whether it was conduct incidental to the meeting or an amendment 
to the by-laws, it was quite proper for the stockholders to determine 
thereat the number of directors for the year following. When so de- 
termined that was the number for the year and death or resignation of 
one or more of the eight would constitute a vacancy or vacancies to be 
filled. 
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The other question is whether Toomey, Hubel and Pape were law- 
fully elected directors at a time when they were not stockholders of 
record although stockholders in fact. As pointed out supra, if proper 
action had been taken by the officers of the bank in accordance with 
section 47 of the Stock Corporation Law, this question would not be 
presented. It might well be said that they could be considered stock. 
holders of record since equity regards that as done which ought to be 
done and this proceeding is equitable in character. However, the ques- 
tion will be considered apart from that. 

Subdivision 4 of section 116 of the Banking Law provides as fol. 
lows: ‘‘ All directors of a bank or trust company except one must be 
citizens of the United States, and at least a majority of the directors 
must be citizens and residents of this state, and at least three-fourths 
of the directors must be citizens and residents of this state or a con- 
tiguous state, at the time of their election and during their continuance 
in offiee. . . . Every director of a bank or trust company shall be a 
stockholder of the bank or trust company owning in his own right free 
from pledge, lien or charge shares of its capital stock at least ten in 
number and having an aggregate par value of at least one thousand 
ad 

It will be noted that the requirement as to citizenship and residence 
of directors is ‘‘at the time of their election.’’ That provision is omitted 
from the portion of the section requiring that the director be a stock- 
holder. It is true that when the statute speaks of a stockholder it means 
a stockholder of record (Banking Law, § 3, subd. 9), but Toomey, 
Hubel and Pape did not become directors until they took their oaths 
of office and at that time they were stockholders of record. That the 
statute does not require a director to be a stockholder of record prior 
to his election is indicated by the amendments made thereto. Section 
50 of the Banking Law of 1892 (L. 1892, ch. 689) provided that no 
person shall be eligible to election as a director unless he were a stock- 
holder. In 1909 that provision became a part of section 69 of the Bank- 
ing Law (L. 1909, ch. 10; Consol. Laws, ch. 2). By chapter 369 of the 
Laws of 1914 some provisions of former section 69 were incorporated in 
section 123. The requirement of eligibility, however. was removed and 
the section changed to read, in substance, as subdivision 4 of section 
116 now does in that respect. 

So also section 117 of the Banking Law provides: ‘‘Each director, 
when appointed or elected, shall take an oath that he will’’ perform 
his duties as director ‘‘and that he is the owner in good faith and in 
his own right, of shares of stock of the number and value required by 
this article, subscribed by him or standing in his name on the books of 
the bank or trust company ....’’ The words ‘‘when appointed or 
elected’’ can only mean after his election as it is clear that it is not 
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until after his election that he can take his oath as director. When 
he takes that oath he is required to swear that he is then a stockholder 
and not that he was a stockholder at the time of his election. 

This question has been passed upon in Lippman v. Kehoe Stenograph 
Co., 11 Del. Ch. 412, 102 A. 988, 992 and Greenough v. Alabama Great 
Southern R. R. Co., C. C., 64 F. 22. 

In Lippman v. Kehoe Stenograph Co., supra, the court said: 













‘‘The better and prevailing opinion on this question, in the absence 
of express statutory provision, is, that a director need not be a holder 
of any shares at the time of his election, but that it will be sufficient if 
he qualifies himself by becoming a holder of the requisite number of 
shares before he enters upon the office of director. 

‘‘The statute in force at that time 21 Del. Laws, e. 273, § 20 (but 
since amended, Rev. Code 1915, § 1923) provides that: ‘The business 
of every corporation organized under the provisions of this chapter 
shall be managed by a board of not less than three directors, except as 
hereinafter provided ; each of whom shall own in his own right not less 
than three shares of capital stock.’ ”’ 

















The orders should be reversed and the petition dismissed, with costs 
in all courts. 





STATUTORY LIABILITY OF CORPORATION AS 
BANK STOCKHOLDER 







Roth v. Ahrensfeld, Supreme Court of Illinois, 27 N. E. Rep. (2d) 445 





One Jones was president, general manager and director of the 
defendant corporation, owning about 97 per cent of its common 
stock and operating the corporation very much as he pleased. Jones 
was also a stockholder and director of a bank and fairly familiar 
with its financial condition. Apparently without consulting other 
officers or stockholders of the corporation, Jones transferred to it 
100 shares of his bank stock. Receipt for these shares were signed 
on the bank’s records by one of the corporation’s employees. At 
Jones’ direction the corporation’s bookkeeper credited him with 
$20,000 based on a valuation of $200 per share and showed the 
acquisition of the shares on the books of the corporation. The trans- 
fer of the bank stock was openly recorded and fully disclosed in 
the corporate journal, ledger book and in annual reports. Records 
of the transfer were also available to everyone at corporate meet- 
ings and whenever desired for examination by officers and stock- 
holders. It was held that the corporation was conclusively bound 
with notice of the transaction and could not, after the closing of the 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1453. 
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bank, escape statutory liability on the bank stock by repudiating 
the transfer after a delay of 14 years. The knowledge of the cor. 
poration concerning the contract between the corporation and its 
president was determined from the testimony of its stockholders and 
directors who admitted knowing of the sale. 


Suit in equity by Harry Roth and others on behalf of themselves 
and all other creditors of the Crawford State Savings Bank against 
Harry Ahrensfeld, the W. A. Jones Foundry & Machine Company and 
others to enforce the liability of the bank’s stockholders. <A decree dis- 
missing the complaint as to the W. A. Jones Foundry & Machine Com- 
pany for want of equity was reversed by the Appellate Court, 300 Ill. 
App. 312, 21 N. E. 2d 21, and the W. A. Jones Foundry and Machine 
Company appeals. 

Judgment of Appellate Court affirmed. 

George A. Bosomburg, of Chicago (Warren H. Orr, Joseph H. Muel- 
ler, and Wallace W. Orr, all of Chicago, of counsel), for appellant. 

Ernest W. Clark and Edelson & Paullin, all of Chicago (Sidney W. 
Mandel and Albert Langeluttig, both of Chicago, of counsel), for ap- 
pellees. 


WILSON, C. J.—Three creditors of the Crawford State Savings 
Bank, on February 3, 1931, filed their complaint in the superior court 
of Cook county, on behalf of themselves and all other creditors of the 
bank, to enforce the liability of the bank’s stockholders under section 6 
of article 11 of our constitution, Smith-Hurd Stats. The W. A. Jones 
Foundry and Machine Company, the only defendant whose liability is 
here in question, was served with summons on January 12, 1932, filed 
its appearance on January 14, 1932, and later answered. The master 
in chancery, to whom the cause was referred, after a special hearing, 
recommended a decree in favor of the plaintiffs in the sum of $10,000. 
The decree of the circuit court, entered May 19, 1938, sustained the ob- 
jections of the defendant to this report and dismissed the complaint as 
to it for the want of equity. Upon appeal, the Appellate Court for 
the First District reversed the decree and remanded the cause, with 
directions to enter a decree in accordance with the master’s report. The 
defendant’s petition for leave to appeal has been granted and the record 
is before us for a further review. 

The sole question for consideration on this appeal is whether the 
defendant corporation is liable as a stockholder of the Crawford State 
Savings Bank upon stock standing in its name when the bank was closed 
by the Auditor of Public Accounts. 

The following facts are disclosed by a stipulation of counsel, made 
at the close of the hearing, and the evidence adduced before the master. 
Warren G. Jones, the president, general manager and a director of the 
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defendant corporation, owned 19,489 of its 20,000 shares of common 
stock and 7 of its 3,000 shares of preferred stock. Except for 200 shares 
of common and 81 shares of preferred stock, the balance of defendant’s 
23,000 shares was owned by persons related to Jones. Defendent was 
substantially a family corporation and Jones was generally referred to 
as ‘‘the boss’’ and operated it very much ‘‘as he pleased.’’ Jones also 
owned 172 shares of stock, was a director and fairly familiar with the 
financial condition of the Crawford State Savings Bank. On December 
31, 1930, apparently without consulting any other officer or stockholder, 
he transferred 100 shares of his bank stock to the defendant corpora- 
tion, receipt for these shares being signed on the bank’s records by one 
of defendant’s employees. At Jones’ direction the defendant’s book- 
keeper credited him with $20,000, based on a valuation of $200 per 
share, and showed the acquisition of the shares on the books of the 
company, where the entries remained unchanged until August 31, 1932. 
On January 15, 1931, the bank was closed by the Auditor of Public 
Accounts. During this period of two weeks, it is agreed, liabilities in 
the amount of $276,289.49 accrued in favor of the bank’s creditors and 
remained unsatisfied at its closing. No action was taken by the board 
of directors with reference to the transaction in question from the date 
of the transfer on December 31, 1930, until July 1, 1932, at which later 
date the directors passed a resolution attempting to repudiate the sale. 
During the intervening period, however, the records of the corporation 
disclosed that the sale had been effected in December, 1930. The jour- 
nal book of the defendant contains an entry as of December 31, 1930, 
charging the ‘‘stocks and bonds’’ account and crediting ‘‘Warren G. 
Jones, accounts receivable’? with $20,000, explained by extension as 
being for ‘‘100 shares of Crawford Bank stock taken from W. G. J. at 
$200 per share and credited to W. G. J. per his order.’’ Under the 
classification of stocks and bonds, the total value of which was only 
$40,350, defendant’s balance sheet as of December 31, 1930, appended 
to its Federal income tax report for that year, included the disputed 
100 shares of bank stock. The 1931 audit report further disclosed a 
liability in the sum of $15,000 set up against the acquisition of the 
bank’s stock. The corporate journal contains an entry on June 30, 
1932, charging the ledger account of ‘‘earned surplus’’ and crediting 
the ‘‘reserve for Crawford bank items,’’ which is explained in an ex- 
tension as being ‘‘to set up reserve against Crawford bank items except 
for the 20% dividend on deposit accounts.’’ The dividend referred to 
was allowed by order of the circuit court of Cook county, entered July 
8, 1932, in a separate proceeding for liquidation of the bank, and was 
based upon defendant’s claim, filed on February 26, 1932, for unpaid 
deposits in the bank. This order directed payment of the dividend 
‘‘without prejudice to the question as to the proper ownership of a 
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certain certificate of 100 shares of common stock of the Crawford State 
Savings Bank that appears to have been issued to W. A. Jones Foundry 
and Machine Company on, to-wit, the 31st day of December, 1930 A. D.” 
On July 1, 1932, the board of directors of defendant, including Warren 
G. Jones, unanimously passed a resolution which, reciting that the ques- 
tioned transfer had been made without the knowledge, authority or 
approval of the board, had not been ratified by the directors and was 
outside the scope of the corporation’s powers, repudiated it, and re- 
seinded the credit reference in favor of Jones. This resolution is re- 
flected in a journal entry made on August 31, 1932. 


In support of its argument for a reversal of the judgment of the 
Appellate Court the defendant asserts that the interest of Jones was 
adverse and the sale unfair to it and, accordingly, contends that the 
transfer was void, that no contract existed as a basis for the constitu- 
tional liability of a stockholder, and that because the directors knew 
nothing about the transfer until immediately preceding the passage 
of the rescinding resolution, its delay in repudiation cannot be con- 
strued as acquiescence or ratification. Plaintiffs, on the other hand, 
argue that the transaction was merely voidable and could not have 
been avoided by the resolution of July 1, 1932, because the rights of 
innocent third persons had intervened, and also because the delay of 
the defendant amounted to assent. On the question of acquiescence, 
plaintiffs urge that defendant’s officers and stockholders, are conclu- 
sively presumed to have had notice of the corporate records and, fur- 
ther, that their denial of actual notice is unworthy of credence. 

Determination of the question of defendant’s liability rests in the 
final analysis on whether defendant’s directors or stockholders, other 
than Jones, had full knowledge of the disputed sale during the year 
and one-half it remained unchallenged on defendant’s records. Even 
though the defendant originally could have avoided the sale, it has lost 
that privilege if it later acquiesced in the transaction. Golden v. Cer- 
venka, 278 Ill. 409, 116 N. E. 273. Defendant does not deny that its 
delay in disaffirming should be interpreted as approval, except by its 
contention that the other officers and stockholders had no knowledge 
of Jones’ transaction during the intervening period. A president is 
not disqualified from dealing with the corporation he represents, though 
his contracts with the corporation may be disaffirmed and will be set 
aside if tainted with the slightest unfairness. Dixmoor Gulf Club v. 
Evans, 325 Ill. 612, 156 N. E. 785. If there is any delay in repudiat- 
ing, the court will inquire whether avoidance will cause an injustice 
to any one. Higgins v. Lansingh, 154 Ill. 301, 40 N. E. 362. Although 
no rights of third persons would be prejudiced, such a contract, never- 
theless, will be upheld if by affirmative ratification or by actions amount- 
ing to acquiescence the corporation has adopted it. Louisville, New 
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Albany & Chicago Railway Co. v. Carson, 151 Ill. 444, 38 N. E. 140. 
When the corporation, through its disinterested officers or stockholders, 
has been completely informed of the contract over a long period of 
time and has not indicated its disapproval in any way, it may be con- 
cluded that the president’s action has been adopted. Ashley Wire Co. 
v. Illinois Steel Co., 164 Ill. 149, 45 N. E. 410, 56 Am. St. Rep. 187; 
Beach v. Miller, 130 Ill. 162, 22 N. E. 464, 17 Am. St. Rep. 291. Ac- 
quiescence thus inferred binds the corporation, preventing later dis- 
affirmance. Louisville, New Albany & Chicago Railway Co. v. Carson, 
supra. The knowledge of the corporation may be determined from 
pertinent testimony of the officers or stockholders, or, if the corporate 
records contain a full disclosure and were available to the other stock- 
holders and directors during the period in question, it will be presumed. 
Dixmoor Golf Club v. Evans, supra; National Hollow Brake-Beam Co. 
v. Chicago Railway Equipment Co., 226 Ill. 28, 80 N. E. 556; Ashley 
Wire Co. v. Illinois Steel Co., supra. 

The record contains no evidence that Jones ever attempted to hide 
or becloud the sale of his bank stock to defendant.- The transaction 
was openly recorded and fully disclosed in its journal, ledger books, 
and in its annual reports, showing not only that Crawford State Bank 
stock was involved but that Jones was the seller. These records were 
available to everyone at the corporate meetings and whenever desired 
for examination by the officers and stockholders. They conclusively 
bind the defendant with notice of the transaction. 


If the defendant’s records were not to be taken as conclusive, how- 
ever, the testimony of the other stockholders and directors in defend- 
ant’s behalf clearly reveal knowledge of the transaction as early as 
January, 1932. That these witnesses, who admitted their inability to 
clearly recall when the information was first received, had learned of 
it previously, or that others not testifying had earlier acquaintance with 
it, is also possible. One director, William T. Coleman, admitted know- 
ing of the sale in January, 1932, and stated, ‘‘When I heard about it 
I didn’t do anything about it.’’ Another, F. H. Hoge, said he learned 
of it in the same month, discussed it with someone not named, and 
took no action. William A. Jones was not quite certain if his knowl- 
edge dates from the first part or the middle of 1932. John A. Sizer 
could not recall when he had heard of it. A preferred stockholder, Jesse 
W. Beeman, testified first that he heard of the bank stock sale in Febru- 
ary, 1932, and then placed his knowledge as just prior to April or May 
of that year. He originally discovered its existence while investigat- 
ing another matter on which he filed suit in April or May, 1932, but 
did not then dispute the present transaction. The one attorney then 
representing defendant testified he had been a director for a certain 
length of time. He failed to state when he first learned of this sale, but 
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it is apparent that he, as well as the others, knew about it when defend- 
ant’s initial appearance was filed in this proceeding in January, 1932, 
and during the subsequent pleadings in this and, also, the liquidation 
proceeding. By the records of defendant and the testimony of its wit- 
nesses we are impelled, as were the master in chancery and the Appel- 
late Court, to believe the only reasonable conclusion is that defendant 
knew of, and tacitly asquiesced in this sale for many months preceding 
its tardily ineffective effort of July 1, 1932, to repudiate it by a unani- 
mous resolution of its directors, including Jones. 

The judgment of the Appellate Court is affirmed. 

Judgment affirmed. 


TRUSTEE’S RETENTION OF SECURITIES UPON 
REORGANIZATION AND RECAPITALIZATION 





In re Erwin’s Estate, Surrogate’s Court, New York County, 19 N. Y. 
Supp. (2d) 863 





A trustee was authorized under the will of the testator to make 
‘‘new investments’’ only in securities legal for investments by trus- 
tees and to retain in its discretion the securities owned by the de- 
ceased at her death. The provisions of the will also requested the 
trustee to consult the daughter of: the deceased and follow her wishes 
with respect to investments ‘‘wherever possible.’’ It was held that 
these provisions were mandatory on the trustee if a compliance with 
the daughter’s wishes respecting investments would not result other- 
wise in a violation of the terms of the will. Securities received by 
the trustee upon reorganization of coal company and upon recapital- 
ization of another company, representing substantially the same in- 
vestments in those companies as bonds and stock for which they were 
exchanged, were not ‘‘new investments’’ and might be retained by 
the trustee. 


Proceeding in the matter of the estate of Elizabeth M. Erwin, de- 
ceased. 

Judgment in accordance with opinion, construing the will of the 
deceased and settling trustee’s account. 

Davis, Polk, Wardwell, Gardiner & Reed, of New York City, for 
trustee. 

Marguerite Erwin, appearing in person. 


DELEHANTY, S.—The court holds that the securities received by 
the trustee upon reorganization of the Consolidation Coal Company and 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §504. 
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upon recapitalization of the National Paper and Type Company repre- 
sent substantially the same investments in those companies as the bonds 
and stock for which they were exchanged. The only differences between 
the securities now in the hands of the trustee and those formerly held 
are differences in the form of the investments. The companies are, so 
far as appears, operating under the same managements and are con- 
ducting the same businesses as before the reorganization and recapital- 
ization. The rights of the holders of the original bonds and stock have 
not been subordinated to any new priorities and the assets of the com- 
panies have remained unchanged. The new securities appear to be of 
greater value than the old for in the case of the Coal Company its 
bonded indebtedness was greatly reduced and in the case of the other 
company a large capital deficit was eliminated. Accordingly the se- 
curities in the hands of the trustees are held not to be new investments 
but are held to be within the description of investments which the 
trustee may retain under paragraph eighth of the will. 

The court holds further that in so far as the provisions of paragraph 
eighth requests the trustee to consult the daughter of deceased and fol- 
low her wishes with respect to investments ‘‘wherever possible’’ they are 
mandatory on the trustee if a compliance with the daughter’s wishes 
respecting investments would not result otherwise in a violation of the 
terms of the will. The trustee is authorized under the will to make new 
investments only in securities legal for investments by trustees and to 
retain in its discretion the securities owned by deceased at her death. 
So long as the daughter’s wishes are confined to legal securities where 
new investments are concerned and to the retention or sale of securities 
which the trustee is authorized to retain, including the securities now 
held in Consolidation Coal Company and National Paper and Type 
Company, such wishes are binding on the trustee. 

The shares of stock now held by the trustee in National Paper and 
Type Company constitute principal solely. Matter of Lander’s Estate, 
162 Mise. 201, 294 N. Y. S. 58. 

Submit decree construing the will and settling the account accord- 


ingly. 


QUESTIONS and ANSWERS 


On Banking Decisions 


A Few Questions of the Hundreds That Are Answered 
in the Banxinc Law JournaL Dicest (Fifth Edition) 





AUTHORITY TO FILL IN DATE OF PAYMENT ON NOTE 


Q. May the payee of a note, in which the date of payment is left 
blank, fill in a date and hold the indorser liable thereon? 

A. Yes. Under Sec. 14 of the Uniform Negotiable Instruments Law 
the payee of a note, in which the date of payment is left blank, may 
fill in a date and hold the indorser liable thereon. Such a note is not 
a demand note within Sec. 7, requiring its presentation and protest 
within a reasonable time after the holder receives it, in order to hold 
the indorser. Usefof v. Herzenstein, 119 N. Y. Supp. 290, 65 Misc. 
Rep. (N. Y.) 45. 27 B. L. J. 51, § 664 B. L. J. Digest. 





BANK DRAFTS DELIVERED TO IMPERSONATORS 


Q. A thief stole two savings bank passbooks, forged the depositor’s 
signature to the checks and forwarded them by mail with the passbooks 
to the savings bank, with a request for a remittance in the form of bank 
drafts. The savings bank drew drafts on a trust company payable to 
the order of the depositor and forwarded them to the address given. 
The thief received the drafts, forged the payee’s indorsements and 
cashed them. Is the trust company liable? 

A. Yes. It was held that, the drafts having been paid on forged 
indorsements, the trust company was liable to the savings bank. Ameri- 
ean Surety Co. v. Empire Trust Co., 240 N. Y. Supp. 164. 47 B. L. J. 
581, 591, § 589 B. L. J. Digest. 





BANK LIABLE TO HOLDER OF CHECK 


Q. A person deposited funds in a bank for the purpose of paying a 
particular outstanding check. Will the bank be permitted to apply the 
deposit to an overdraft, or to the payment of a note of the depositor 
which it holds or which an attaching creditor holds? 

A. No. The bank must pay the amount of the check to the holder. 
A check drawn upon funds specially deposited to meet particular out- 
standing checks will operate as an assignment of such funds. Joy v. 
Grasse, Minn., 217 N. W. Rep. 365. 45 B. L. J. 281, § 1256 B. L. J. 
Digest. 
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DELAY OF PAYEE IN PRESENTING CHECK 


Q. What is the liability of the drawer of a check where the payee 
delays for an unreasonable time in presenting it? 


A. Where the drawer of a check claims to have been discharged by 
delay in presentment the burden is on him to show that the check was 
drawn against sufficient funds, that it would have been paid if the 
check had been presented within a proper time and that he sustained a 
loss through the failure of the bank prior to the presentment. Delay 
in presenting a check does not discharge the drawer unless the drawer 
has suffered a loss by reason of the delay. Moskowitz v. Dentsch, 
46 Misc. Rep. (N. Y.) 603. 92 N. Y. Supp. 721. 29 B. L. J. 304. Me- 
Daniel v. Mackey, Ga., 150 S. E. Rep. 439, 47 B. L. J. 394. § 1317 
B. L. J. Digest. 





SAVINGS TRUST ACCOUNT NOT ENTITLED TO PREFERENCE 


Q. A person opened a savings account deposit in his name as trustee 
for others. Upon failure of the bank, will the deposit be entitled to 
preference in payment over other deposits? 

A. No. The general rule is that deposits by fiduciaries are regarded 
as general deposits in determining whether the deposit is entitled to a 
preference on the failure of the bank, even though the bank has knowl- 
edge of the fact that the funds deposited are trust funds. It is only 
where the bank is made a trustee that the deposit will be entitled to a 
preference. Moehlenkamp v. Savings Trust Co. of St. Louis, Mo., 108 
S. W. Rep. (2d) 605. 55 B. L. J. 35, § 147 B. L. J. Digest. 





TRUSTEE SURCHARGED WITH AMOUNT OF UNNECESSARY 
EXPENDITURE 


Q. A bank, acting as trustee under a will, had in its personnel two 
men of very wide experience in real estate matters, one whom was 
especially versed in hotel management. The trustee, nevertheless, em- 
ployed an outside expert to survey the possibilities of rehabilitating, 
modernizing, ete., hotel premises which formed part of the trust estate 
and paid the expert $5,000 for his services. Was the expenditure 
justified ? 

A. No. It was held that the expenditure was unjustified and that 
the trustee would be allowed credit for the expenditure to the extent of 
$500 only. In re Schinasi’s Estate. 294 N. Y. Supp. 400. 54 B.L. J. 
477, § 500 B. L. J. Digest. 





USE OF SAVINGS ACCOUNT PASSBOOK BY ONE JOINT DE- 
POSITOR AS COLLATERAL 


Q. A depositor opened a savings account in his name in trust for 
himself and wife, joint owners, subject to the order of either, the balance 
to belong to the survivor. Without his wife’s knowledge, he pledged the 
passbook as security for a loan and placed the proceeds in the savings 
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account. Was the wife entitled to the entire amount on deposit upon 
his death? 


A. Yes. The bank had merely an equitable interest in the deposit 
which terminated upon the depositor’s death before that of his wife, 
Therefore, the bank could not collect the amount of the loan from the 
deposit. Hopkins Place Savings Bank v. Holzer, Md., 2 Atl. Rep. (2d) 
639. 56 B. L. J. 36, § 454 B. L. J. Digest. 


CHECK PAYABLE TO FICTITIOUS PAYEE 


Q. The treasurer of a corporation who had authority to sign checks 
for the corporation drew three checks, payable to persons to whom the 
corporation was not indebted and who had no interest in the checks. 
After indorsing the payees’ names on the checks the treasurer deposited 
them in his account in the defendant bank which collected them from 
the drawee bank. Can the drawee bank recover from defendant bank? 

A. No. It was held that the checks were payable to the order of 
fictitious persons and as such were payable to bearer under the Negoti- 
able Instruments Law. The defendant bank obtained good title to the 
checks and the drawee bank was not entitled to recover the money paid 
on them. Hackensack Trust Co. v. Hudson Trust Co., 197 N. Y. Supp. 
158. 40 B. L. J. 90, § 587 B. L. J. Digest. 


DEPOSITS BY AGENT NOT ENTITLED TO PREFERENCE ON 
FAILURE OF BANK 


Q. Funds representing premiums on policies collected by an insur- 
ance agent were deposited in a bank account subject to the agent’s 
check and mingled with other funds. The agent had agreed with the 
insurance company to hold the premium collected by him in trust while 
in his possession. On the day on which the bank closed, the agent drew 
a check payable to the insurance company which he represented. The 
check was never paid. Is the company entitled to preference in payment 
over other depositors? 

A. No. There was no evidence of any intent to segregate the fund 
from the funds of the bank. It was clearly intended by the agent as 
a general deposit for his own convenience. Therefore the company was 
not entitled to a preference in payment over other depositors. State 
ex rel. Sorenson v. South Omaha State Bank, Neb., 282 N. W. Rep. 382. 
56 B. L. J. 53, § 146 B. L. J. Digest. 


PAYMENT OF MONEY TO TRUST COMPANY FOR DISTRI- 
BUTION TO STOCKHOLDERS 


Q. A corporation paid the sum of $200,000 to a trust company with 
instructions to use the money in making certain capital distributions 
to the corporation’s stockholders. At the same time, the corporation 
appointed the trust company its disbursing agent for the purpose of 
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carrying out the distribution. Was the money deposited impressed with 
a trust in favor of the stockholders? 


A. No. It was held that this transaction constituted the trust com- 
pany the ‘‘agent’’ of the corporation for the purpose of distributing the 
money, that the money deposited was not impressed with a trust in 
favor of the stockholders and that the corporation could revoke the 
authority given to the trust company and demand a return of the fund. 
Perpetual Self Winding Watch Corporation v. City Bank Farmers Trust 
Co., 7 N. Y. Supp. (2d) 684. 56 B. L. J. 51, § 56 B. L. J. Digest. 





















“WITHOUT NOTICE”? IN NOTE DO NOT WAIVE 
PRESENTMENT AND NOTICE OF DISHONOR 


Q. A note contained a clause to the effect that upon default as to 
payment of interest, or otherwise, the entire amount due on the note, 
at the option of the holder, ‘‘shall become at once due and payable 
‘without notice’.’’ Does the clause operate to waive presentment to the 
maker and notice to the indorser for the purpose of charging the indorser 
with liability? 

A. No. The phrase ‘‘without notice’’ was inserted to have no other 
meaning than that the holder could elect to declare the whole sum due 
and payable without the necessity of giving notice that he was making 
such an election. After such an election by the holder the expression 
would have served its full purpose, but would not excuse the holder 
from making proper presentment and demand and giving timely notice 
of dishonor before suit, in order to charge an indorser. Fisher v. Hoke, 
Okla., 94 Pac. Rep. (2d) 913. 57 B. L. J. 35, § 1065 B. L. J. Digest. 
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CERTIFICATION OF CHECK BY TELEGRAM 


Q. May a bank certify a check by telegram? 
A. Yes. <A check may be certified by telegram, but in order for a 
telegram to operate as a certification, it must contain an express promise 
to pay the check. First National Bank v. Commercial Savings Bank, 
Kans., 87 Pac. Rep. 746. 38 B. L. J. 305. In order for a telegram, sent 
by a drawee bank, to operate as a certification of a check, it must appear 
that the person to whom the telegram was sent. received the check for 
value in reliance upon the telegram. Eakin v. Citizens Bank, Kans., 72 
Pae. Rep. 874; Citizens Bank v. Willing, Wash., 186 Pac. Rep. 1072; 
First National Bank v. Muskogee Pipe Line Company, Okla., 139 Pac. 
Rep. 1136. 39 B. L. J. 823, § 258 B. L. J. Digest. 















SET-OFF OF SAVINGS TRUST DEPOSIT AGAINST LIABILITY 
AS INDORSER 


Q. A trust deposit, at the time of the closing of the bank, amounted 
to more than $11,000. The beneficiary was the minor son of the deposi- 
tor. When the bank closed, the depositor was liable to the bank on 
notes of other persons held by the bank, aggregating $7,600, which he 
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had indorsed. The depositor, however, did not attempt to claim a right 
of set-off until some time after the bank had closed. Was he entitled to 
the set-off ? 


A. No. One who deposits money in his name in trust for another 
may not set-off the deposit against his liability as indorser of notes held 
by the bank upon the closing of the bank to indicate an intention to 
revoke the trust. Upon opening the trust deposit, the beneficiary takes 
a beneficial interest in the deposit and the rule is that a depositor may 
set off only his own deposit or claim and not that of any other person. 
Kardon v. Willing, Pa., 20 Fed. Supp. 471. 55 B. L. J. 26, § 771 B. L. J. 
Digest. 


BOOK REVIEW 


The Final 1940 Edition of ‘‘America’s Leading Financial Reference 
Book’’ Rand McNally Bankers Directory has just come from the press 
and is ready for delivery. 

It will show June 29th (and later) statements of every bank in the 
United States; all available foreign bank information, with complete 
banking data on the 21 countries that signed the ‘‘Act of Havana.’’ 
1940 elected officers and directors will appear in this edition. 


Transit numbers of all U. S. banks are arranged in a special section 
of the Final 1940 edition. These numbers are assigned by Rand Me- 
Nally Bankers Directory, as the Official Numbering Agent of the Ameri- 
can Bankers Association. 


A complete Discontinued Bank section in the Final 1940 edition 
Blue Book gives a 5-year list (up to August, 1940) of all banks that 
have closed, merged, consolidated, or been absorbed, with detail informa- 
tion on each. 

An interesting feature of the Final 1940 edition is the list of 281 


commercial banks with total resources of over $25,000,000, ranked ac- 
cording to resources. 


Included in this 2500 page edition of the Blue Book is the latest in- 
formation on all Government banking agencies, bank associations, etc. ; 
a selected list of investment dealers; accessible banking points to every 
non-bank town; commercial and banking laws; postal regulations, ete. 

With each copy of the Final 1940 edition Blue Book goes an individ- 
ually bound list of bank recomended attorneys, covering every banking 
city and town in the U. 8S. This is one of the few law lists approved 
by the American Bar Association. $15 the copy, delivered. Rand Mc- 
Nally Bankers Directory, Chicago. 












